


thofe that are of that "party, and that came for that purpofe, tho ia 
other rooms of the fame houfe, {hall be faid to be prefent. Dalt. caps 
93. p. 24 (f) ‘ 

- The lord Dacre and divers others came to fteel deer'in the park of 
one Pelham, Rayden one of the company killed the keeper in the park, 
© the lord Ducre aid the relt of the company being in other parts of 
> the park, it was ruled, that it was murder in them all, and they died 
fori it. Crompt. 25. a Dalt. ubi fupra, 34 H. 8. B. Coron. 1 72. (g) 

- ‘The like in cate of burglary, tho fome ftood at the lane’s end or . 
field-gate to watch if any came to diftyrb them, Co. P. C. p. 64. 11 
Hf 4.1%. 6, yet they are faid to be burglars, becaufe prefent, aiding, 
and affifting to the burglary. 

Th, Who hall be faid abetting, aiding and affifting. 

ae 4, comes and kills a man, and B. runs with an intent to bs 
affifting to him, if there thould be ,occafion, tho de faéio he doth 
nothing, yet he is principal being prefent, as well as 4. 3 E. 3. 
Coron. 309. 

If divers come with one affent to do mifchief, (male faire) 

[44°] as to kill, rob or beat, and one doth it, they are all princi- 
pals in the felony, &c. 3 FE. 3. Coron. 314. 

If 4. and divers others in his company intending to roba perfon 


’ charge him with felony, and as they are carrying him to gaol, fome 






_ @f the company rob the perfon attached, this is robbery in all, but if 
the reft of the company come without any fuch intent, it feems they 
are not guilty. 3 £. 3. Coron. 350. 

If 4. comes in company with 8. to beat C. and B. beats C. that he 
die, 4. is principal, but then, according to thofe elder times, the in- 
diément mutt not be only, that be was prefent, aiding, and affifting, 
for that, as the law was then taken, makes him cnly acceffary, but 


_ the indiG@tment muft fhew the fpecial matter, that they came to that 


intent, 19 £. 2. Coron. 438. but now that courfe is altered, and the 
indictment only runs, that 4. was prefent, aiding, and affifting, and 
that is fufficient to make him principal. 

So if 4. being prefent commands B, to kill C. and he doth it, both - 


ie mee principals 13 H. 7%. 10. a. (h) 


ew Edit. cop. 145. p- 47. the other killed him ; but what our author 
alla Moor 86. Kelynge 56. - here fays is more direGly ae by a 
lis cafe was fomething more than Cale in 4 He 7, (8s. 
Slag hye. cis ec 7 
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If many be prefent, and one only gives the firoke,. whereof in 
party dies, they are all principals, if they came for that purpofe, 
ai E. 4. 71. a. ae 
The cafe of Drayton Baffet reported by Mr. Crompton, fal. 28. 
was this: 4. with thirty others and more entered with force upon the’). 
manor-houfe of Drayton Baffet, and ejected B. his children, andfer-) ’ 
vants out of the fame; afterwards twenty others on the behalf of B, OW 
three days after, in the night, came with weapons with intent to re« ” 
enter, and one of the twenty, about ten of the clock in the night, eaft -\ 








‘fire into a thatcht houfe adjoining to the houfe, whereupon one that 


was in the houfe fhot off a gun, and éi//ed one of the party of Band _ 
then the reft of the party of B. fled, and 4. and his company con- 
tinued the forcible poffeffion of the houfe for many days after, where- 
upon 4, and twenty-feven more were indicted of murder, and ican 
arraigned in the king’s bench, and the matter aforefaid given [ ki J 
in evidence againft him, and Ath. 22 &F 23 Eliz. he was found 
guilty of manflaughter, & divers autres de rioters, que fueront im Te 
meafon al temps, que le home fuit tue, fueront arraigns come principals, — 
coment que ne affent al Jetter del gunne ne al tuer, purceo que fueront la 
illoyalment affemblies, &P in forcible manner gard le meafon oue A, que 
fuit convidt. 

And confonant to this is Mr. Dalton, p. 241. (i) in thefe words: 
“ Note alfo, that if divers perfons come in one company todo any 
“‘ unlawful thing, as to kill, rob or beat a man, or to commit a riot, 
“ or to do any other trefpafs, and one of them in doing thereof kill. 
“aman, this fhall be adjudged murder in them all that are prefent. of | 
“ that party abetting him, and confenting to the at, or ready to 3 es si 
“him, altho they did but look on. n a 

A man feizeth the goods of a Frenchinan i in time of war, and carties. 
them to his houfe, a ftranger pretending to be deputy-admiral with a wy 
great multitude of men came with force to the houfe, where the goods 7H 
were, and at the gate of the houfe made an affault upon them that, 
were in the houfe, a woman iffued out of the houfe without any weae 
pon, and is killed by one of the fervants, who came to take the goods, 
by throwing a frome 1 at another, that was in the gate, and the fh 


Pat 










the bafeft in his houfe. By five judges, two ian the | 
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attorney, and folicitor, it-was held, that if it appear segbeivoilie 
_came in defenfe of the mafter of the houfe, then it was murder in 
the vice-admiral and all his companions: but by other five judges 
contrary, ‘for no malice was againft the woman, and murder fhall 
not bevextended further, than it was intended, and the former held, 
if 4. and B. fight by appointment before-hand, and a ftranger 
‘Gomes between them to part them, and he is di//ed by J. it is mur- 
2. der inhim, and fome faid in both, but the others noluerunt 
(442), hoc concordare. Manfell and Herbert’s cafe, H, 2 & 3 
© P48 M. Dyer 128. b. , 
; That point, wherein the judges differed, was whether the miftake 
of the.perfon excufeth it from murder, butit feems not queftioned, but 
allagteed it manflaughter, and that not only in him, that gave the blow 
but in all the companions of that party: but now the former point 
y is fufficiently fettled, that if it had been murder, in cafe the man had 
: Ween billed, that was meant, it is murder in killing the woman, 
and that, whether fhe came as a partizanto Aanfeil, the owner of 
the houfe, or not, quod wide fupra: and in the laft cafe put, in 
Herbert’s cafe before, it is certainly murder in him that kills the man 
_ what comes to part them, and if it had been only a fudden quarrel, 
os it‘had been manflaughter in him that kills him, and Dad. cap. 93. 
|p. 240. (k) ‘yea, and if the combating were by malice prepenfe, it is 
_ held, that the killing of him, that comes to part them, is amurdet 
# ta ‘both, and both were hanged for it, ee aS them had a 
punpofe to have kild ‘the other, 22 F. 3..Corone 262. Lambert out 
| anakagl report, p. 217. but that feems to me to be miftaken, 
/ fe-is ‘not- murder in both, unlefs both firuck him that came to part 
Bou. and by the. book of 22 Af. 71. Coron. 180. (which feems to 
'  ‘be'the faine cafe, thomore at large,) he only that oe the flroke, 
had judgment, and was executed. (/) 
And therefore it is aimiftake in thofe that fay, if it be not known 
~ wwhich-of them did it, they thall both have judgment, for the jury 
ght precifely to inquire,,and upon civeumftances to fatisfy them- 
es, whether the one, or the other, or both did it, and neither 
juit, nor convict both, becaufe they know mot who did ix. 
















Edit. cap. 145. ue 472. the tafe, the conrt faid, he that-ftruck is 
other doth not appearto hare « guilty of felony, but faid nothing as to 

athe ones at Ue ei fia, who did mot dirike, 
But 


MT: rae ni 5 es irae 
= ~ i - v ete ay i, 


HISTORIA PLACITORUM comeaiL, 
i 





But to return to the aidets and abetters again. 

By the cafes of Drayton Baffet and Herbert it appears, that if many, 
come to commit a riotous unlawful act, {f in the purfuit of that 
action one of them commits murder or manflaughter, they are all 

guilty, that are of that party, that committed the diforder ; . 

* wherein neverthelefs thefe things mult be obferved. [443] 

1. Inahat cafe it mult be intended, when one of the fame party 
commits the murder or manflaughter upon one of the other party, 
or upon thofe that came to appeafe or partthem, or by due courfe 
of law to difperfe them. 

And therefore I] have always taken the law to be, that if 4, and 
B. have a defign to fight one with another upon premeditation or 
malice, and 4. takes C. for his fecond, and B. take D. for his 
fecond, 4. kills B. in this cafe C. is principal, as prefent, aiding, 
_and abetting, but D. is nota pyincipal, becaufe he was of the part 

of him, that was killed, and yet I know, that fome have held, that - 
D. is principal as well as C. becaufe it is a compaét, and rely ° 
much upon the book of 22 E. 3. Coron. 262. before-mentioned, 
but, as | think, the law was ftrained too far in that cafe, and fo. 
it is much more in making, D.a principal in the death of Be 
that was his friend, tho it be, |,confefs, a great mifdemeanor, yetI © 
think it isnot murder in D. 

And the books in all the inftances of this nature fay, that it is 
murder or manflaughter in that party, that abetted him (*), and con- 
fented to the aét, but D. never abetted 4. to kill B. but abetted B, 
indeed to have killed 7. 

2. It muft bea killing in purfuit of that unlawful act, that they 
were aH engaged in, as in the cafe of the lord Dacre before-men- 
tioned, they all came with an intent to fteal the deer, and confe- 
quently the law prefumes they came all with intent to oppofe all that 
fhould hinder them in that defign, and confequently when one killed 
the keeper, it is prefumed to be the act of all, becaufe purfuant to that - 
intent: but fuppofe, that 4. B. and C. and divers others come to= 
gether to commit a riot, as to fteal deer, or pull down. inclofa 
and in their march upon the defign, 4. meets withD. or fome other 
with whom he had a former quarrel, or that by reafon. of fome col- ie 
lateral. provocation given by D. to 4. 4. kills him, mene, als 

on 


(*) wiz. who pair the * homicide! : 
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abetting by any of the reft of his company, tbis doth not make alf 

the party of 4. tho prefent, to be therefore aiding and abet- 

[4 I vce, and confequently principals in this murder or man- 

flaushter, which was accidental, and not within the compafs of their 
original intention. 

But if, when they had come to fteal the deer, or throw down the 
inclofure, any had oppofed them in it, either by words or a€tual 
refiftance, and 4. had killed him, it had been murder in all the reft 
of the company, that came with the intent to do that unlawful act, 
tho there were no exprefs intention to kill any perfon in the firft 
enterprize, becaufe the law prefumes they come to make good their 
defign againft all oppofition. 

And this is the reafon of the book $ F. 5. Coron. 350. where 
many came to commit a diffeifin, and one was killed, and all that 
were of the company were arraigne| as principals, and the fact found , 
aud they were condemned, tho the jury faid they did nothing (de 
male volunt) of malice, but were of the company ; tho pofhibly, as 
the circumftances of that cafe were, it was only manflaughter, 
as in the cafe of Drayton Bajet, becaufe it was upon a fudden, and 
upon a pretenfe of title. 

3. Again, altho if any come upoa an unlawful defign, and one of 
the company kills one of the adverfe party in purfuance of that 
defign, all are principals; yet if many be together upon a lawful 
account, and one of tht company kills another of an adverfe party 
without any particular abetment of the reft to this fact of homicide, 
they are not all guilty that are of the company, but only thofe, 
that gave the ftroke, or actually abetted him to do it. 

There is a common nuitance committed in the highway by 7. 
B.C. D.in the vill of AZ, and £.F.G. H. F. &e. and twenty 
more of the inhabitants of 17. come to remove the nuifance, 4. B.C, 
and 2D. oppofe, F. ftrikes 4. fuddenly, and kills him, ¥. is guilty of 
manflaughter, but the reit of the party of F. are not therefore 

* guilty, barely upon this account that they were of the company, 

but only fuch of the company, as did actually affift or abet #. to 
© firike or kill 4. 
» But if in truth it were no nuifance, but an aét that was lawfully 
done by 4. and then 4. had been killd by FZ, all the reft of the 
‘ft party and company of F. had been guilty, that came with 
tt 5] detign to remove that which they thought a nuifance, but 
was not, becaufe it was a riotous and unlawful affembly. 
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If A. hath a good title to his houfe, or hath been in poffeffion - 
thereof for three years, (in which cafe he may detain it with force 
by the ftatute of 8 H. 6. cap. 9.) if any perfon comes to rob him 
or kill him, and he fhoot and kill him, it is not felony, nor doth 
he forteit his goods, as in cafe of homicide /e defendondo. 11 Co 
Rep. 82. 6. 5 Co. Rep. 91. b: 

But if 4. comes to enter with force, and in order thereunto thoots 
at his houfe, and B. the poffeffor, having other company in his 
- houfe, fhoots and kills 4. this is manflaughter in B. and fo it is ruled 
5 Eliz. in Harcourt’s cafe, Crompt. 29. a. Dalt. cap. 78. p. 105. (m), 
Lhid. cap, 98. p. 250. (n) 

And in this cafe, if B. fhoots out of his houfe, and killeth 7. 
] think it plain, that it is not felony in the reft of the houfehold, nay, 
tho he had hired extraordinary company to help to guard his houfe 
upon fuch an occafion, (as byelaw it feems he may do, notwith- 
ftanding the opinion of Crompton, fo/. 70. a. to the contrary, vide 21 
H. 7.39. a. 5 Co. Rep. 91.4. Seaman’s cafe, 11 Co. Rep. 82. b. 
Lira Bowle’s cafe) yet this is not man-flaughter in the reft of the 
company, becaufe the affembly was lawful and juftifiable. 

And therefore in that cafe, no others of the company, that are in - 
the houfe, fhall be faid guilty, but only fuch as actually abet him 
to do the faét ; and thefe indeed will be principals by reafon of a€tual 
abetting, but not barely upon the account of being in the houfe, and 
of the fame company, becaufe the affembl¥ to detend the houfe by 
lawful means was Jawful. 

But in the cafe of a riotous affembly to rob, or fteal deer, or do any 
unlawful aét of violence, there the offenfe of one is the offenfe of 
all the company ; as in the cafe of the lord Dacre, and of thé houfe 
of Drayton Bafet, whert there was firft a riotous and unlawful entry, 
and keeping poffeffion by thofe that fhor. 

4. If there be many,"that are prefent, abetting, aiding, 6 
and affifting, tho all may, as in the cafes afore fhewn, [445] 
be guilty of homicide, yet upon different circumftances fome may 
be guilty of homicide, and not of murder, others may be guilty of 
murder ; vide the cafe of Sali/bury before, Plowd. Com. 101.-a. The . 
mafter affuults with malice prepenfe, the fervant being ignorant of 
the malice of his mafter, takes part with his mafter, and kills. lg * 
other, it is manflaughter in the fervant, and murder in the mafter, ~ 






(m) New Edit. cap. 337.p. 427- (2) cap. 159° p. 483. 
Cc? 
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Upon a fudden falling out between % and B. in the ftreet, B. - 
gathers many of his friends together to affault 4. and 4. doth the 
like, the conftable, and fome in his aid, come to part the affray, and 
keep the peace. 4. hath notice, that he is the conftable, but divers 
of his:company know it not, nor could reafonably or probably know 
it, 4. kills the conflable, this is murder in 4. but the reft of his 
company, that knew it not, are not guilty.of the murder. 

But fuch of them, as knowing it to be the conftable, yet abetted 
4.to kill him, are guilty of murder, thofe that knew it not, and . 
yet abetted 4. to kill him, are guilty of manflaughter ; and thote, that 
neither knew him to be the conftable, nor did actually abet nor 
afift 4. to kill him, are not guilty, as it feems, becaufe this was a 
new emergency, and out of the bounds and verge of the quarrel, 
wherein they were before engaged, and fuch whereunto thefe were 
not privy ; quod tamen quere. ( 


Bee Fofter 121—131. and his difcourfe IIT. p. 341.—per tot. 4 Blackf, Com. ch. :, 
P- 34-40. Sce Index to 1 Hawk. P. Ceut, Aceifury, 





447 CHAP. XXXV 


‘ 
Concerning the death of a perfon unknown, and the proceedings 
\ thereupon. 


JECAUSE this chapter as well concerns murder as manflaughter, 
before I come to examine the particular offenfes themfelves» 

I thall fubjoin a few words touching this title. 
» Angiently there was a law swevedieneed by Canutus the Dane, that 
if any man were flain i in the fields, and the manflayer were unknown, 
and could not be taken, the townfhip, where he was flain, fhould 
be amerced to fixty-fix marks (*), and if,it were not fufficient to 
pay it, the hundred fhould be charged, uullefs it could be made ap- 


»), pear before the coroner, upon the view of the body, that the party 








Main were, an Englifiman, and this making it appear was various, 
oc niling to the cuftom of feveral places, but moft ordinarily it wag 
5 ; the teflimony oftwo males of the part of the father of him that 


hs K: spain, and by two females of the part of his mother. 
He: ‘ a Me 
GAD dow 2 avi Edwardtheconfeflor, take might probably -be fore arr 
re <V. I a1. which it appears the Wilkins obferves in his notes ad Le, gia 
penty iar XLVI. marks; and not — . 280. by the tranfpofition of the nu= 
‘Sul 7 oa ge as Bragion silat which mifs letters Land X, 
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And this amercement was ufually called murdrwm ;, and the pre- 
fentment and proof, that the party fain was an Eng/:/iman, was called 
Englefoury, and prefentment of Engie/bury. ; 

And this was therefore provided to avoid the fecret murder of 
the Danes, who were hated by the #ngii/h, and oftentimes privily 
murdered ; this appears by Bradion (a), and is tranfcribed out of him 
by Stamf. Lid. I. cap. 10. fol. 17. 

When William the firft came in, he found the like animofity 

_ by the Danes and Saxons againft the French and Normans, who were 
many times fecretly killed by the matives, and therefore he did in 
effect continue this law (f), only he applied ittothe French and 
Normans, viz. that if a perfon were flain by an unknown [ ] 
hand, if he were a Frenchman or a Norman, the hundred was 

amerced, where he was found, and if they were infufficient, then the 

county, which was fometimes 96/. fomctimes 24/. 

And tho this was inftimted for the prefervation of the French 
and Normans, yet intermarriages happening between the natives and /, 
them, fo that in proccfs of time they became, as it were, one peo- 
ple, the fame cuftom was continued as to all perfons that were 4/4 
killed by unknown hands, and this amerciament was called murdrum +. 4 

This appears at large by the black book of the Exchequer written | - 
by Gervafius Tilburienfis, Lib. 1. cap. Quid murdrun, & quare fit 
diétum, which expounds the true {cope of the ftatute of Mar lbridges 
cap. 26. Quad murdrum de catero non adjudicetur pro mortuo per in- i 
Sortunium. ‘ hu 

But as well the prefenunent of Eng/e/bery, as the amerciament 
for fecret homicide by perfons unknown, was taken away by the 4 
ftatute of 14 E. 3. }. cap. 4. yet therd remained a certain amerciament , 
upon the townfhip, — where a perfon was flain, and the offender i 
efcaped,. viz. If a perfon were flain in the day-time, in a town / 
walled, or not walled, the town is to be amerced, if the vill be not fufs 4, 
ficient, the hundred fhall be charged, and on default of them the | “ 
county. 

If he be flain in the day-time out of any vill, the hundred fhall - 
amerced, and on their difability the county fhall be sa pacha , Be 


amerciament. tee tags 





(a) Lib. U1. de corona cap. 15. p, 134.6. 280. 


wide Spelm.verl. "eS Black. Com. 


Libwlv. a. 143 p 
Gale Sew. I 26, & Leg. 


(}) Vide Le 
Hen 1k. gl. lke Leg. Anglo-Sax. p. 224. 


r 
Pied 


Cc3 
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If a maw be killed either in day or night, and the offender be taken 
and committed to the conftable, or to the vill, if he efcape, the town- 
thip where the party was flain, or where the offender was taken, thall 
be fined. (2) 

- But if ‘a perfon be flain in the day or night in a walled town, and 
the offender ‘be not taken, the town or city hall be fined. 

- ¥f any private perfon be prefent when a murder or manflaughter is 
a if,  pegeeeey and doth not his beit endeavour to apprehend 
co. ee 9 the malefactor, he fhall be fined and imprifoned. 

All which differences appear by comparing the books of Stamf. 

P.C. cap. 30 & 31. Coke P.C. cap. 1. p. 53. 3 H.17. cap. 1. and 
the books there cited. 


ty) For the vill is not difcharged tillhe the fheriff, after which the fheriff will be 
be delivered into goal, or to the cuftudy of chargeable. Ssamf. P. C. cap. gts 


‘ 


a ne 
CHAP. XXXVI. 


Touching murder, what it is, and the kinds thereof. 





RDER and manflaughter differ not in the kind or nature of 
‘the offenfe, but only in the degree, the former being the 
Killing of a man of malice prepenfe, the latter upon a fudden provo- 
"ation and falling out. 
|. And therefore it is, that upon an indi€tment of murder the party 
4 ‘offending may be acquitted of murder, and yet found guilty of man- 
4 “oh as daily experience witneffeth (2), and they may not find 
m generally not guilty, if guilty of manflaughter. 
E i ‘i an appeal of murder it is agrecd on all hands, that the jury may 
find him not guilty of the murder, and guilty of manflaughter ; this 
was accordingly ruled (4) P. 34 Eliz. B. R. the cafe of /Vroth and 
Wigses (¢). P25 Fac. B. R. , 20. Pellet and Barendon, P.11 Fac. 
» m. 11. (da); but it hath been held, that altho upon an indict- 
‘of murder, if the party appear to be guilty of manflaughter, 
ry ought, not to acquit him generally, but find him guilty of 
Dalifon 14. 296. 1 Sid. 32 


‘rather taken for granted, (2). Thelé tivo cafes ¥.do'inot gd iany 
Blix. 276. See alfo Cra, Evi where among the printed reports. 
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manflaughter ; yet in an appeal of murder, tho the jury may, if they" — 
pleafe, find him guilty of manflaughter, if the fact be fuch, yet they 
may find generally, that he is vot guilty, becaufe it is the ‘| 
{uit of the party, and he fhould lay ‘his cafe according to [4 50] ” i 
the truth. Mahe! 

With this agrees H. 38 Eliz. B. R. Penryn and Corbett (c), Hy 9 
33 Elz. B.R. B.183. (f), AL. 22 Fac. B. R. L. 278. Blount's 
cafe (g), but it was held P. 2 Car. 1. in Baffage’s cafe (h), that 
. they may not in fuch a cafe find a general verdi&t of not guilty, but 
muft find him guilty of manflaughter, becaufe included in murderg, as 
well in cafe of an appeal, as in cafe of an indiCtment, and fo it feems 
the law is. 

The difference between the offenfes of murder and manflanghter 
se ms to reft in thefe particulars. 

. In the degree and quality of the offenfe, for murder, as hath 
ice faid, is accompanied with malice forethought, either exprefs. 
or prefumed ; but bare homicide is upon a fudden provocation or 
falling out. ' 

2. And therefore in murder there may be acceffaries before, aswell | 
as after, becanfe ordinarily it is an act of deliberation, and not merely 
of fudden paffion ; but in bare homicide or manflaughter there can be 
no acceffaries before, tho there may be acceffaries after, and therefore, 
if an indictment be of murder againft 4. and that B. and Ci-were 
counfelling and abetting as acceflaries before only, (and not as prefent, — 
aiding and abetting, for fuch are principals, as hath been faid) if 4. 
be found guilty only of homicide, and acquit of the murder, the ace 
ce aap before are hereby difcharged. 

The indictment of murder effentially requires thefe words, fem 
lonid ex malitid Jud precogitata interfecit  murdravit, but the im= 
ditment of fimple homicide is only felonic? interfecit. ' aes, 

4. Altho at common law, and by the ftatute of 25 E, 3. cap. 46 , 
clergy was promifcuoufly allowed, as well in cafe of murder, a8 of 
homicide and manflaughter, yet me the fiatute of 23 H. 8. cap... 
25 H. 8. cap. 3. 1 E. 6. cap. 12. 5 AS 6, Ex Begs Re | 
taken away from murder ex malitid pracogitaté. ii ‘ i b 

Now having before, cap. 33. declared thofe things, that are - 
common to the offenies of murder and manflaughter, it Te 

(7 TTapet ay be the cafe of (Bh dceb wae” Heck 
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mains, that I confider thofé things, that are fpecificial and pouslier to 
murder, whichis what fhall be faid a killing ex malitid pracopitatd, 
» or what in law is faid fuch a malice, as makes the offenfe of killing 
- a petfon thereby to be murder. 
\ Such a malice therefore, that makes the killing of a man to be 
murder, is of two kinds, 1. Malice in faét, or 2. Malice in law, 
or ex prafumptione legis. 
© Malice in fact is a deliberate intention of doing forme corporal harm 
to the perfon of another. 
© Malice in law, or piefumed malice, is of feveral kinds, viz. 1. In 
fefpect of the manner of the homicide, when without provocation. 
2. In-refpe& of the perfon kild, viz. a minifter of juftice in execu- 
wor of his office. 3. In refpett of the perfon killing. 
ip Touching the firft of thefe in this:chapter, viz. malice in fact. 
~ Malice in fac is a deliberate inten'ion of doing any bodily harm to , 
Scie, whereunto by law he is not authorized. 
The evidences of fuch a malice muft arife -from external circum- 
_ fances difcovering that inward intention, as lying in wait, menacings 
| antecedent, former grudges, deliberate compaffings, and the like, 
which are various according to variety of circumftances. 
. ©sIesmuft be a compaffing or defigning to do fome bodily harm. 
& ©) ¥f there have been a long fuit in law between 4. and B. either 
i touching intereft or wrong done, as if 4. fues B. or threaten to fue 
Pe hii, this alone is not d fufhcient evidence of malice prepenfe, tho 
" pofhibly they meet and fall out, and fight, and one kills the other, if 
“Gt Kappen upon fudden provocation ; but this may by circumflances 
“betheightened into a malice prepenfe, as if 4. without any new pro» 
‘vocation firike B. upon the account of that difference in law, where- 
~ Of Bu dies, or 2 converfo, or if he lie in wait to kill him, or comes 
|» with a refolution to ftrike or kill him, for in fuch a cafe the difference 
Be in the lntrtait, (which alone makes not malice) is coupled and joined 
with cireumftances, that prove the purpofe of the party was 
more, than the law allows in a legal vindication of wrong 







cider, but i upon circumftances it appears, that the reconcilia~ 
but , retended or counterfeit, and that the hurt done was 
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If there be malice by 4. afainft B. and by B. againtt 4, and shey i 


meet, and upon the account of that malice 4. ftrikes B. and By theres 


upon kills 7. (otherwife than in his own neceffary defenfe) it is mur= : 


der in B. but if they meet accidently, and A. affaults B. firft,’ and 
B. merely in his own defenfe, without any other malicious defign 
kills 4. this is not murder in B, for it was not upon the account of 
the former malice, but upon a new and fudden emergency for the fafes 
guard of his life; but if 4 and B. had met deliberately to fight, and 


A. ftrikes B. and purfues B. fo clofely, that B. in fafeguard of his 


own life kills 4, this is murder in B. beeaufe their meeting was a 
compaét, and an aét of deliberation, and therefore all, that follows 
thereupon, is prefumed to be done in purfuance thereof, and ‘thus is 
Mr. Dalton, cap. 93. p. 241. (i) to be underftood. 

But yet guere, whether if B. had really and truly declined the fight, 
ran away as far as he could, (fuppofe it half a mile,) offerd to yield, 
and yet 4. refufing to decline it had attempted his death, and B. after - 
all this kills 4 in his own defenfe, whether it excufeth him from 
murder; but if the running away were only a pretenfe to fave his 


own life, but was really defigned to draw out 4. to killhim, it were ~ 


murder. 

A. commands B. to kills C. and before the act done repents, iil 
countermands B. and charges him not to do it, yet B. doth it, 4. is 
not guilty. Coke P. C. p. 51. 

A. challenges C. to meet in the field to fight, C. declines it as much 
as he can, but is threatened by 4. to be pofted for a coward, & cr, if 
he mect not, and thereupon 4. and B. his fecond, and C. t 
and D. his fecond, meet and fight, and C. kills 4. this eld 453] 
murder in C, and D. his fecond, and fo ruled in P. 14 Fac. in H5 
verner’s cafe (k), tho C. unwillingly accepted the challenge. 


But if-ic feems not to be murder in B. becaufe tho he had malice - 


againft C. and D, his opponents, yet he had none againft 4, tho 
fome have thought it to be murder alfo in B, becaufe done by wai. 
pact and agreement. 22 Eliz. 3. 262. fed quere de hoc. 

If 4. challenge B. to fight, B. declines the challenge, but ell 


know, that he will not be beaten, but will defend hiavfelf; if eg i 
ing about his occafions wears his fword, is affaulted by 4. and kild, as 






Sry 


this is murder in 4. but if B. had kild 4. upon that offal? it Ha 
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been /é defendendo, if he could not otherwife efcape, or bare homicide, 
if he could efcape, and did not. 

But if B. had only made this as a difguife to fecure himfelf from 
the danger of the law, and purpofely went to the place, where pro- 
bably he might meet 4. and there they fight, and he kills 4. then it 
had been murder in B. but herein circumftances of the fact mutt guide 
the jury. 

“if 4. and B. fall fuddenly out, and they prefently agree to fight in 


the field, and run and fetch their weapons, and go into the field, 


and fight, and ./. kills B. this is not murder but homicide, for it is 

but a continuance of the fudden falling out, and the blood was never 

cooled; but if there were deliberation, as that they meet the next day, 

nay, tho it were the fame day, if there were fuch a competent diftance 

of time, that in common prefumption they had time of deliberation, 

4 then it is murder. Co. P.C. p. 54, Fac. B. R. Ferrer’s cafe, M. 

6 Fac. B. R. Morgan’s cafe. 

A. the fon of B. and C. the fon of D. fall out in the field and fight, 

4. is beaten, and runs home to his father all bloody, B. prefendy 

‘takes a ftaff, runs into the field, being three quarters of a mile dif- 

tant, and ftrikes C. that he dics, this is not murder in B. becaufe done 

» $nfudden heat and paffion. 7. 9 Fac. B. R. 12 Co. Rep. p.87. (1). 

A boy came into O/ierly park to fteal wood, and feeing 

[454] the woodward climbs up a tree to hide himfelf, the wood~ 

award bids him come down, he comes down, and the woodward 

#truck him twice, and then bound him to his horfe-tail, and dragged 

him till his fhoulder was broke, whcreof he died; it was ruled mur- 

_ der, becaufe, 1. The correction was exceflive, and 2. It was an a@ 
. + of deliberate cruelty. AZ 4 Car. B. R, Holloway’s cafe. (m)}. 

If the mafter defigneth moderate correction to his fervant, and ac- 

© cordingly ufeth it, and the fervant by fome misfortune dieth thereof, 

this is not murder, but per ixfortunium. Crompt. 136. 6. Dalt. cap 96. 

| §p. 245.(n), becaufe the law alloweth him to ufe moderate correc- 

tion, and therefore the deliberate purpofe thereof is not ex malitid 







°s cafe. P 
19 Kelpag Gs) cap. 4B. p. 47% 


murder, 
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murder, if done with deliberation and defign, nor from manflaughter, if 
done hattily, paffionately, and without deliberation ; and herein cons 
fideration muft be-had of the manner of the provocation, the danger 
of the infftrument, which the mafter ufeth, and the age wi condition 
of the fervant that is firicken, and the like of a {chool-mafter towards 
his fcholar. (0). 

The fheriff hath a warrant to hang a man for felony, and he be- 
heads him, this is held murder, for it is an a&t of deliberation, Co. 
PC. p. 5% ’ 

A man hath the liberty of Jnfangthicfe (p), the fteward of the 
court gives judgment of death againft a prifoncr againft law, this 
was a caufe of feizure of the liberty, but was not murder in the judge, 

quia fatlum judicialiter, licet ignoranter. 2 R, 3. 10. a. the cafe of the 
Peau of the liberty of the abbot of Crow/and. f 

+ Black, Com, lib. iv. cap. rg. p. 194. Wee Fofter, Difc, I. ch. 8. per tot. 2 Hawk, “ 

P.C, ch. 31 by, mY 

(0) See Kelyng 64; 65. (p) Sce Speiman’s Gloffary, po 313. Se 


bo 
‘ 





CHAP. XXXVI... [455] | 


Concerning murder by malice implied prefwnptive, or malice in law. 


HAVE before diftinguifhed malice implied into thefe kinds: | 1. , 

When, the homicide is voluntarily committed without provocation. 
2. When done upon an officer or minifter of juftice. 3. When done 
by a perfon, that intends a theft or burglary, &c, 

I. Therefore touching the former of thefe. 

When one voluntarily kills another without any provocation, it is 
murder, for the law prefumes it to be malicious, and that he is hoflis * 
Aumani generis; it remains therefore t6 be inquired, what is fuch a 
provocation, as will take off the prefumption of malice in him, that 
kills another. ; 

He that wilfully gives poifon to anether, that hath provoked him 
or not, is guilty of wilful murder, the reafgn is, begaufe it is an act 
of deliberation odious in law, and prefumes malice. 

If 4. comes to B. and demands a debt of him, or comes to ferve ‘ 
him with a Subpena ad refpondenduim or ad teftificandum, and B. ec ‘id 
ped kid, this is murder, becaufe it is no provocation, 4 
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| Waits came along by the thop of Brains, and diftorted his mouth, 
‘ead finjled at him, Brains kills him, it is murder, for it was no fuch 
provocation; as would abate the prefumption of malice in the party 
meine: M. 42 8 43 Eliz. B. R. Brain’s cafe. (a) 
If 4. be paffing the ftreet, and B. meeting him, (there being con- 
venient diftance between / and the wall,) takes the wall of 4 and 
“thereupon A. kills him, this is murder ; a if LD. had juftled #. this 
juftling had been a prov ocation, and would have made it man- 
[4s 56) aaughter, and fo it would be, if 4. riding on the road, By 
had whipt the horfe of 4. out of the track, and den A. had alighted, 
and killed B. it had been manflaughter. 17 Car. 1. Lanure’s cafe. 
Inthe cafe of the lord Afzrley, 18 Car. 2. (b) all the judges met, 
‘nd it was agreed by all judges except one, that if 4 gives flighting 
words to B, and thereupon & immediately kills him, this is murder 
in B. and that fuch words are not jn Jaw fuch a provocation, as will 
extenuate the offenfe into manilaughtcr, and the ftatute of 1 Fac. 
cap. 8. of ftabbing in fuch a cafe was but provifional, becaufe the 
juries were apt upon any verbal provocation to find the fact to be 
manflaughter ; but yet it was there held, that words of menace of 
bodily harm would come within the reafon of fuch a provocation, as 
would make the offenfe to be but manflaughter. 
,» And many, who were of opinion, that bare words of flighting, dif- 
dain, or contumely, would not of themfelves make fuch a provocation, 
@8 to leffen the crime foto manflaughter; yet were of this opinion, 
‘that if 7%. gives indecent language to B. and B. thereupon firikes 7. 
‘but ‘not mortally, and then %. ftrikes B. again, and then B, kills 4. 
| that-this is but manilaughter, for the fecond ftroke made a new pro- 
vocation, and fo it was but a fudden falling out, and tho B. gave the 
firftftroke, and after a blow received from 4. B. gives him a mortal 
 ‘ftroke, this is but manflaughter according to the proverb the fecond 
“blow makes the arene and this was the opinion of myfelf and fome 
- Yothers. 

‘There was a fpecial verdict found at Newgate, viz. 4. fitting drink, 
“tng. inf'ah alchoufe, B. a woman called him a /on of a whore, 4. takes 
‘abroomftaf, and at a diftance throws it at her, which hitting her 
yor the head kild her, whether this was murder or manflaughter 
the queftion in WP. 26 Car. 2. it was propounded to all the judges 
nts-Inn, two queftions were named, 1. Whether bare-words, 
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or words of, this nature, would amount to fuch 2 proveeensieil as 
would extenuate the fact into manflaughter? (c Th : 

2. Admitting it would not in cafe there had been a isiking 
with fuch an inftrument, as neceffarily would have caufed L45 77 

» death, as Rabbing with a fword, or piftolling, yet whether this 
firiking, that was fo improbable to caufe death, will not alter the 
cafe ; the judges were not unanimous in it; and in refpe€t, that the 
couleguenice of a refolution on either fide was great, it was advifed 

the king fhould be moved to pardon him; which was acco. 
done. 

4. and B. are at fome difference, 4. bids B. take a pin out oft the 
fleeve of 4. intending thereby to take an occafion to ftrike or wound 
B. which B. doth accordingly, and then 4. ftrikes B. whereof he 
died; this was ruled murder, 1. Becaufe it was no provocation, 

when he did it by the confent of ,4. 2. Becaufe it appeared to be a 
malicious and deliberate artifice thereby to take occafion to kill 2. 

If there be chiding between hufband and wife, and the hufband 
{trikes his wife thereupon with a peftle, that fhe dies prefently, it is 
murder, and the chiding will not be a provocation to extenuate it.to 
manflaughter. 43 Eliz Crompt. fol. 120. a. (d) 

Il. The fecond kind of malice implied is, when a minifter oh inke 
tice, as a bailiff, conftable, or watchman, &'c. is killed in the exe- 
cution of his office, in fuch a cafe it is murder. 

If the theriff’s bailiff comes to execute a precefs, but hath not a. . 
lawful warrant, as if the name of the bailiff, plaintiff, or defendant 
be interlined or inferted after the fealing thereof by the bailiff himfelf, 
or any other, if fuch bailiff be killed, it is but seta hei and ngs 
murder. 

But if a procefs iffuing out of a court of record toa ferjeantat mace; id 
fheriff, or other minifter, be erroneous, as if a Capias iffue;. when a 
Diftringas thould iffue, yet the killing of {uch a minifter in the exe- 

 cution of that procefs is murder, altho he executes the procefs in the 
night (e), or upon a Sunday (f). Mackally’s cme, 9 Co. Rep. 68, as’ 






hee he: ‘ 
a 
(c) See Kel. 131. ‘ 7. all proc, wan ks pn An ferved er 
(d) See alfo Kel. bp executed on a Sunday 
Wc Co. 66. a. cafes of treafon, iclosiys 


fig Ge 66. 6, for miniferial, a&ts peace, fo that” now, an. ofr re 
wigs Wy be executed ge caya man upon a warrant ona Sunday tf 

but fince our: Creat es the law isal- had himarrefied without amy warrant atall, 
tered in this refpett; for by 29 Car. &.¢ap. ge ‘ bd 
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' But if the procefs be executed out of the jurifdiction of the court, 
the killing of the minifter is only manflaughter, and fo it is, if the 
iffuing of the ptocefs were Void, and coram non judice. 

A bailiff or officer jurus € conus may arreft a man without fhewing 
his warrant (7), and a private bailiff need not fhow his warrant upon 
the arreft, till the party arrefted demand it, and therefore, if the party 
arrefted kills a bailiff upon the arreft without fuch a warrant fhewn, 
it is murder, and fo it is, if a ferjeant at mace makes the arreft with- 
out fhewing his mace, ibidem Mackally’s cafe. (h) 

A bailiff jurus & conus had a warrant to arreft Pew upon a Capias, 
and came to arreft him, not ufing any words of arreft, Pew faid, 
Stand off, I know you well enoush, come at your peril, the bailiff takes 
hold of him, Pew thrufts him through; it was ruled murder, tho he 
ufed no words of arreft, nor fhewed his warrant, for poffibly he had 
not time. P. 6 Car. 1. B. R. (i) 


A bailiff having a warrant to arreft Cook upon a Capias ad fatisfas 


ciendum came to Cook’s houfe, and gave him notice, Cook menaceth 
to fhoot him if he depart not, yet the bailiff departs not, but breaks 
open the window to make the arreft, Cook fhoots him, and kills him ; 
jt was ruled, 1. That it is not murder, becaufe he cannot break the 
houfe (4), otherwife it had been, af it had been upon an Habere 
facias poffeffionem (1). 2. But it was manflaughter, becaufe he 
knew him to be a bailiff. But 3. Had he not known him to be a 
bailiff, or one that came upon that bufinefs, it had been no felony, 
becaufe done in defenfe of his houfe. P. 15. Car. B. R. (m) 
But if a fheriff enter the houfe by the outward door open, he or his 
bailiff may break open the inward doors, tho the procefs be 
[4 ] without a Nom omittas, and therefore the killing of him in 
fuch cafe is murder. AZ17 Fac. B. R. White and IFiitfhire. (n) 
! 9 the theriff or bailiff have once laid hands upon the prifoner, and 
fo began ‘his execution, he may break open the outward doors to take 
“him, Sir William Fifie's cafe (0), and if the warrant be direéted to 


~», (g), Tho the party do demand it; thisis able. ¢ Co. 54. 4.9 Co 69. ay 

‘i: ee: hap Hod conftituting him a) Co. 69 a 4 

Rie jestis 5 seainee the writ or proce(s againtt ro. Gar, 183. 

pay party, there is no difference between a Wy so 5 Co. 92 :- ssanejuts cafe. 
¢,or a private bailiff, for in either cafe, 16. 

fubmit to the arreft, and do & or ra 537+ W. Fores 4296 
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he is bound to thew at whofe n) 
caufe, out of what court the 0) Cited in Writes caf Palmer 534 7 
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five bailiffs, two or three may make execution; refolved in fie: a Sg 


cafe, ubi fupra. 
Upon a warrant againft a felon, or one that hath dangeroully 


wounded another, or for furety of the peace, or good behaviour, the 
conftable may break open the door where the offender is, Da/t. cap. 
73. (p), and fo may the theriff or his bailiff upon a Capias utlegatumy 
Capias pro fine, or other procefs for the king, if not opened upon 
demand. 

The conftable of the vill of 4. comes into the vill of B. to fupprefs 
fume diforder, and in the tumult the conftable is kild in the vill of B. 
this is only manflaughter, becaufe he had no authority in B. as 
conttable. 

But it feems, that if the conftable of the vill of 4. hada particular 
precept from a juftice of peace directed to him by name, or by the 
_ name of the conftable of 4 to fupprefs a riot in the vill of B. or to 

apprehend a perfon in the vill of #. for fome mifdemeanor, and with- 

in the jurifdiGtion and conufance of the juftice of peace, and in pur 
fuance of that warrant he go to arreft the party in B. and in execus 
tion of his warrant is killed in B. this is murder ; for tho, in fuch cafe, 
it feems the conftable was not bound to execute the warrant out of his 
jurifdiction, neither could he dp it fingly virtute officii, as conftable 
of 4, yet he may do it as bailiff or minifter by virtue of the warrant, 
and the killing of him is murder, as well as if he had been conftable 
of the hundred wherein 4. and B. lic, or thesiff of the county; fora 
juftice of peace may for a matter within his jurifdiCtion iffue his war« 
rant to a private perfon, as fervant ; but then fuch perfon muft thew 
his warrant, or fignify the contents of it. 14 H7. 8. 16. @. 

And altho the warrant of the juftice be not in ftriétnefs 
Je ful if i > { y “eer : [460] 
awful, as if it exprefs not the caufe particularly enough, yet 
it the matter be within his jurifdiction as juftice of peace, the killing 
of fuch officer in execution of his warrant is murder ; for in fuch cafe 
the officer cannot difpute the validity of the warrant, if it be under 
{eal of the juftice. 14 H. 8. 16. 

If 4. and B. are conftables of the vill of C. and there happens @ 
riot or quarrel between feveral perfons, 4, joins with one party, and a 
commands the adverfe party to keep the peace, B. joins with the — <i 
other party, and in like 'manner commands the adverfe party to ke 
the peace, and the affiftants and party of /. in the tumalt kill 


> 





(¢) New Edit. cap. 227. pr 426. 
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_ Rembithat this ‘is but:manflaughtet, and not murder, in as muchag 
"the officers and their affiftants were one engaged againft the other, 
mvand each had'as much authority as the other. 

* But if the theriff having a writ of Hadere facias poffeffionem again 

© -¢hé'houfe and lands of 4. and 4. pretending it to be a riot upon him, 
gain the conflable of the vill to affift him, and to fupprefs the theriff 
vor his bailiffs, and in the confli@t the conftable is killed, this is not fo 
much as manflaughter ; but if any of the fheriff’s officers were killed, 
‘itis murder, becaufe the conftable had no authority to encounter the, 
fheriff’s proceeding or acting by virtue of the king’s writ. 

If a conftable, or tithing-man, or watchman be in execution of his 
office, and be killed, it is murder; and in all cafes of implied malice, 
or malice in law, the indi€tment need not be fpecial? but general ex 
malitié fud pracogitaté interfecit  murdravit, and the malice in law 

” maintains the indiétment. 9 Co. Rep. 68. Mackally’s cafe: 

But now touching the point of notice. 

}. It is not neceflary to make it murder, that the party killing 
know the perfon of the bailiff, conftable, or watchman. : 

2. If he bea bailiff juris & conus, it feems there is no neceflity for 

“him to notify himfelf to be fuch by exprefs words, but it fhall be pres 
famed that the offender knew him, as it feems by the book 9 Co. Rep. 
69. b. Mackally’s cafe ; quere. 

ap $. But if it be a private bailiff, either the party muft know 
: [46 t] that he is fo, a¢ in Pew’s cafe before, or there muft be fome 

» fuch notification thereof, whereby the party may know it, as by fay- 

ing, J arref? you, which is of itelf fufficient notice, and it is at the 
_. peril of the party, if he kills him after thefe words, or words to that 
~ effe& pronounced, for it is murder, if de faéo it falls out, that he 

_- swere a bailiff, and had a warrant. 9 Co. Rep. ubi fupra. 
_ + @. A conftable coming to appeafe a fudden affray in the day time 
in the village, whereof he is conftable, it feems every man ea officio 










6fen and fworn in the lcet, where all refiants are to attend, 4 Co. 
ip. 40.4. Woung’s cafe (7) ; but it is not fo in the night-time, unlefs 
¢ fome notification, that he is the conftable. 

‘whether it be in the day or night, it is fufficient notice, if 
s himielf to be the conftable, or commands the peace in the 


ie ago ea ~ not otherwile know him to be fo. Sage 


* 


§ bound to take notice that he is the conftable, becaufe he is to be | 





reafo bere given by our author Sefficient notification, altho the party da ~ 


iced 
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king’s name, and the like for any that come in hisaffiftance, of for a 
watchman, €s'c. and therefore, if any of them are killed after fuch a 
notification, it is murder in them that kill him. 9 Co. Rep. 68. 6. 
Mackally’s cafe. 

And thefe differences may be collected out of the books, 4 Co. Rep? 
40. Young’s cafe. “ Et en ceft cafe fuit tenus per totam curiam, que 
«fi fur affray fait le conftable & autres en fon affiftance veignont a 
“ fupprefer le affray & a preferver le peace, & en fefant lour office 
“le conftable ou afcun de fes affiftants foit tue, ceo ef murder en ley, 
« coment que le murderer ne feavoit le party, que fuit tue, & coment 
«que Je affray fuit fodein, pur ceo que le conflable & fes affiftants 
«* veigne per authoritie del ley pur le garder del peace & a preventer 
“Je danger, que poit enfuer per le infreinder de ceo, & pur ceo le ley 
** adjudgera ceo murder, & que le murderer avoit malice prepenfe, 

.“ pur ceo, que il oppofe luy mefime enconter le juftice del realme, 8¢ 
« iffint de le vifcont, ou fon bailiff, ou watchman en fefant 

* fon office.” And 9 Ca, Rep. 69. ALackally’s cafe, where [ ] 
it was objected, that the ferjeant at mace did not fhew his mace, 
whereby the offender might know him to be an officer; yet it was 
ruled, that the killing of him was murder, 1. Becaufe it was found, 
that he was /erviens ad clavam, jaratus & coguitus, and a bailiff jurus 
&¥ conus necd not fhew his warrant, tho demanded, nor another bailiff 
without demand; and when the books {peak of a bailiff jurus & conus, 
it is not neceffary that he be known to the*party arrefted, but it is 
fufficient if he be commonly known. 2. “ Si notice fuit requifite i 
“done fufficient notice, quant il dit jeo toy arreft in le nofme le roy, (Fe. 
** We le party a fon peril doit luy obeyer, & fil nad @pyall garrant, il 
*¢ poit aver fon astion de faux imprifonment, iffint que in ceft cafe 
“ fans queftion le ferjant ne oe a monftre fon mace, car fils 
“ ferra chafe a monftre lour mace, ceo ferra warning al party deftre 
“* arreft a fuer. 

H. 24 & 25 Car. 2. A great number~of perfons affembled in a” 
houfe called Siginghurf? in Kent, iffued out and commitied a great 
riot and battery upon the poffeflors of a wood adjacent. One of their 
names, viz. 4. was known, the reft were not known; a warrant , 
was obtain’d from a juftice of peace to apprehend the faid A. and — 
divers other perfons unknown, which were all together in S. inghacfh 
Koufe. The conftable, with about fixteen or twenty called to his 
affiftance. came with the warrant to the houfe, and demanded ot i 

VoL, 1, Dd | 
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trance, and acquainted fome of the perfons within, that he was the 
conftable, and came with the juftice’s warrant. and demanded 74, 
with the reft of the offenders, that were then in the houfe, and one of 
the perfons within came and read the warrant, but denied admiffion 
to the conftable, or to deliver 7. or any of the malefactors, but going 
in commanded the re(t of the company to ftand to their flaves: the 
conflable and his affiftants fearing mifchief went away, and being 
about five rod from the door, B. C.D. E. F. &c. about fourteen in 
number, iffued out and purfued the conftable and his affiftants; the 
conftable commanded the peace, yet they fell on and killed one of the’ 
affiftants of the conflable, and wounded others, and then re« 
[4 3] tired into the houfe to the reft of their company, which 
were in the houfe, whereof the faid 4. and one G. that read the war- 
rant, were two, for which the faid 4 B.C. D. E. F. G. and divers 
y. others were indiéted of murder, and tried at the king’s bench bar, 
wherein thefe points were unanimonfly agreed. : 
1. That altho the indiCtment were, that B. gave the ftroke, and 
the reft were prefent, aiding, and affifting, tho in truth C. gave the 
ftroke, or that it did not appear upon the evidence, which of them 
gave the ftroke, but only that it was given by one of the rioters, yet 

. that evidence was fufficient to inaintain the indiétment, for in law it 
was the ftroke of all that party, according to the refolution in 
Mackally’s cafe, 9 Co. Rep. 61 b. 

g. That in this cafe aJl, that were prefent and affifting to the riot 
ers, were guilty of the death of the party flain, tho they did not all 
actually firike him, or any of the conftable’s company. 

3. That thofe within the houfe, if they abetted or counfelled this 
riot, were in My prefent, aiding, and affifting, and principals as 
well as thofe that iffued out and actually ccrnmitted the affault, for it 
was but within five rod of the houfe, and in view thereof, and all 
done as it were in the fame infant; wide lord Dacre’s cafe before. 

* 4 That here was fufficignt notice, that it was the conftable before 
the man was killed, 1. Becaufe he was conftable of the fame vill, 
2. Becaufe he notified his bufinefs at the door before the affault, viz. 
» that he came with the juftice’s warrant. 3. Becaufe after his retreat, 
~ and before the man flain, the conftable commanded the peace, and 
fe _ notwithfanding i it, the rioters fell on, and killed the party. 
» 5. It was refolved, that the killing of the affitant of the conftable 


. 


"6. That 





\ 
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6. That thofe, that came in the affiftance of the conftable, tho not 
fpecially called thereunto, are under the fame proteticn as they that 
are called to his afliitance by name. 

7. That altho the conftable retired with his company upon the not 
delivering up of 4. vet the killing of the affiftant of the con- [464] 
{table in that retreat was murder. 1. Becaufe it was one 
continved act in the purfuance of his office, his retiring was as necef- 
fary, wh n he could not attain the effet of his warrant, and was in 
effect a cont nuation of the execution of his office, and under the 


fame protection of the law, as his coming was. 2. Principally, 


becaufe the conftable in the beginning of the affault, and before the 
man was ftricken, commanded the peace, and is all one with Yonge’s 
cafe. 

8. It feems, that tho the conftable had not commanded the peace, 
yet when he and his company came about what the law allow’d them, 


“and, when they could not effeét i it fais ‘ly, were going their way, that 


the rioters purfuing them, and killing one, was murder in them all, 
becaufe it was done without provocation, for they were peaceably res 
tiring; but this point was not ftood upon, becaufe there was enough 
upon the former point to conyiét the offenders, and in the conclufion 
the jury found nine of them guilty, and acquitted thofe within, not 
becaufe they were abfent, but becaufe there was no clear evidence, 
that they contented to the affault, as the jury thought, and thereupon 
judgment was given aguinft the nine to be hanged: an| note, that the 
award was tor the marthal to do execution, becaufe they were re- 
manded to the cuftody of the marfhal, and he is the immediate officer 
of the court, and precedents in cafes of judgment given in the king’s 
bench have commonly run, Et diftum eff mare/eallo, &c. mi 
executionem periculo incumbente. (r ) 

At pcre in Lent vacation, 26 Car. 2. the cafe was thus: “five “a 





(r) And thus it was in the cafe ofthe back to Hersfordpire to receive fe 
Althoe:, T. 9. Geo. 1. B, R. who were con- there, the court was of opinion, that 
vided of a barbarous murder in Pembrofe- had the fame jurifdiétion over faéts 


e 


frire, at Hereford allizes, being the next mitted in Wales, as if committed in t 


Englifo county; the indi€tment was re- next adjacent county in En; and fo 
moved by Certiorari into the king’s bench, they were fentenced at the king's bench, 
in order to ace fome exceptions, which and were executed by rhe marfhal at Kem 
were over-ruled; and after fome queftion ington gallows near Southwark, B03 

made, whether they ought not to be fent 
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turned upon his purfuers, the reft being in the fame field, and having 
often refifted the purfuers, and refufing to yield, killed one of 
the purfuers, by five judges then prefent it was ruled. 1. That 
this was murder, becaufe the country, upon hue and cry levied, 
are authorized by law to purfue and apprehend the malefactors ; 
and in this cafe here was a fclony done, and a felony done by thofe 
perfons, that were thus purfued. 2, "That altho there was no war- 
rant of a juftice of peace to raife hue and cry, and tho there was no 
conftable in the purfuit, yet the hue and cry was a good warrant in 
law for them to apprehend the offenders, and the killing of any of the 
purfuants by ‘Fack/om was murder. 3. Jn as much as all of the rob- 
bers were of a company, and made a common refiltance, and fo one 
animated the other, all thofe of the company of the robbers that were 
inthe fame field, the at a diftance from ‘Jack/on, were all principals, 
viz. prefent, aiding, and abetting. 4. ‘What when one of the male- 
}. . fa@lors was apprehended a little before the party was hurt, that per- 
fon being in cuftody when the flroke was given was not guilty, unlefs 
it could be proved, that after he was apprehended he had animated 
Fackjon to kill the party: they had all judgment of death for the rob- 
béry, and four of them for the murder. 
A prefs-matter feifed B. for a foldier, and with the affiftance of C- 
laid hold on him. =D. finding fault with the rudznefs of C. there 
“grew a quarrel between them, and JD. killed C. By the advice of 


=r 


all the judges, except very few, it was ruled, that this was but man- 
~Mlanghter, 17 Car, 2. (/) 
IH. The third kind of malice implied is in relation to the perfon 
killing. 

' “if A.comes to rob B. in his houfe, or upon the highway, or 
“otherwife, without any preecdent intention of killing him, yet ifin 
the attempt, either without or upon the refiftance of B. 4. kills B. 
this is murder. Co. P. C. p. 52. 

~* - “Se if men come to fteal deer in a park or foreft, or to rob a warren 
of conies, and the parker, forefter, or warrener refifts and is killed, 

- this is murder ; the lord Dacre’s cafe. 

is If a ptifoner dies by reafon of durefs and hard ufage by 

L667; athe goaler, it is murder in the gaoler. Co. P. C. p. 52. 
ie @ theriff have a precept to hang a man for felony, and bg 
hin, itis murder, Co. P. C. Ibidem. 


/) Hougget's cafe, 25 April 1666, at Newgate, Kel. $9, 137+ 
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To Ie may be added the cafes abovementioned, viz. if A. by 
malice forethought ftrikes at B. and miffing him itrikes C. whereof 
he dies, tho he never bore any malice to c yet it is murder, and the 
Jaw transfers the malice to the party flain ; the like of poifoning, fed 
de his fupra cap. 

See Fofter, 138, 291, 292, 256, 257, 2615 262, 297, 298, 299, Fhe 3 B10, 39, 


34) 352) 371. “See index to 1 Hawk, P. C. Tit. Malice and Murder. Black{, Com. 
fib. iv, chap, 14. p. 198, 199, 200, 206, 





CHAP. XXXVIII. 


Of manflaughter, and particularly of manflaughter exempt from 
clergy, by the flatute of 1 Jac. 8. 


NM ANSLAUGHTER, or fimple homicide, is the voluntary kill- 

ing of another without malice exprefs or implied, and differs 
not in fubftance of the tact from murder, but only differs in thefe en- 
fuing circumftances. 

1. Inthe degree of the offenfe, murder being aggravated with 
malice prefumed or implied, but manflaughter not, and therefore in 
manflaughter there can be no acceffaries before. 2. In the form of 
the inditment, the former being always feénice ex malitia precogitata 
interfecit F murdravit, the latter only felonicé interfecit. 3. In the 
point of clergy, murder being by the ftatute of 23 HY. 8. cap. 1, exe 
empt from the benefit of clergy, but not manflaughter, 4. In the . 
form of the pardon of murder, for tho at common law a pardon of all 
felonies had pardoned murder; yet by the ftatute of 13 R. 2 fae A as 
the pardon of murder muft either be by the exprefs word of murder 
or elfe it muft be a pardon ag interfetio with a fpecial a 
non obfante of the ftatutes of 13 R. 2. H. 1 Fac. Lucas’ Ler) 
cafe. (a) 

But the pardon of manflaughter may be general by the Ps ids ; 
felonia or felonica interfectio, and hence it is, that if a man indigted of — 
murder obtains a pardon of felony, or felonica interfectio only, ne 


fi 


be afterwards arraigned upon an indiftment of mupdet, he mutt plead 
















(4) Moor, , 1033. po 752s 
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as to the felony and interfection muft plead his pardon; a 

the jury being charged to inquire of the plea of not guilty, find it to 
be only afimple felony and interfeétion without malice forethought, his 
pardon is to be allowd; and thus upon good deliberation it was done in 
the year 1668. at Norwich, Sir Fhomas Pette’s cafe, and is purf{uant to 
the flatute of 13 R. 2. which faith, “ That before a pardon of felonies 
* fhall be allowed as to murder, it fhall be inquired by good inqueft, 
*¢ if he were flain by await or malice prepenfed.”” And I remember 


very well in the cafe of Rutaby, 7. 163%. who was indidted of murder | 


in Durham, the defendant pleaded a pardon of felonica interfectio, and 
a general non obftante of all ftatutes ; and the attorney general demur- 
xed; it wasruled, 1. That the pardon was infufficient with only a 
gencral ncn obffante, unlefs murder had been containd in the body of 
the pardon by exprefs words. 2. But tho the party was fo difallowd 
as to murder, yet the prifoner was rémitted into Dyriam to be tried, 
whether guilty of murder, and being fo fonnd was executed ; but had 
it been found only manflaughter, he fhould have been difcharged, and 
altho his plea of the pardon to the indi€tment of murder was difallowd, 
yet it had ftood good, if the conviction were of manflaughter: by the 
ftatute of 1 ‘Fac. cap. 8. ‘* Any perfon that fhall ftab or thruit any 
* perfon, that hath not any weapon diawn, or hath not firft ftricken 
“* the party, that fhall fo Qab or thruft, if the party die within fix 
“ months, the offender is oufted of clergy, provided it {hull not extend 
“ to him, that kills / defendende, or by misfortune, or in preferving 
** the peace, or chaftizing his child or fervant. 
6 This act, tho but temporary, is continued till fome other 
[468] act of parliament fhall be made touching the continuance or 
difcontinuance thereof. 17 Car. I. cap. 4. 

The ufe hath been in cafes of this nature to prefer two indidiments 
againft offenders in this kind, viz. one of murder, another upon this 
ftatute, and put the prifoner to plead to both, and to charge the jury 
firft with the indiétments of murder, and if they find it not to be 

‘©.=smurder, ther to charge them to inquire upon the other bill, becaufe, 
“y convict upon either, the offender is oufted of clergy. 

© The indiétment to put the prifoner from his clergy muft be {pecially 
an ‘formed purfuant to the ftatute, ex. that he did with a fword, &c. 
fab the party dead, he having no weapon drawn, nor having ftruck 
- fitt, votherwife it will be but a common manflaughter, and the party 
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The Aaidtiment need not conclude csutra formam fiatuti, no more 
than in burglary or robbery, for the ftatute doth not make the offenfe 
to be felony, but oufts the prifoner of his clergy, where the crime is 
fo circumftantiated as the ftatute expreffeth; this was agrecd in the 
cufe of Page and Harwood. H. 23 Car.1. B. R.(b) 

But yet it doth not vitiate the indiétment, tho it do conclude, Et fic 
interfecit contra formam ftatuti, as was adjudged Jrin, 9 Fac. B. R, 
Bradley and Banks (¢); and accordingly for the moft part to this day 
the indi€tments upon this ftatute do conclude contra formam flatuti, 
fo it is good with or without fuch conclufion, but it is beft to follow 
the common ulage, becaufe every man doth not readily obferve the 
reaion of the omiffion of that conclafion. 

In the cafe of Page and Harwood, H. 23 Car. 1. before cited, thefe 
points were refolved in the king’s bench, wz, 

1. That no man is oufted of shis clergy by this ftatute, but he that 
actually ftabs, and therefore thofe, that are laid in the indictment to be 
prefent, aiding, and abetting in fuch a cafe, fhall be admitted to the 
benefit of clergy; and therefore, tho the indictment of fuch 
a manflaughter be {pecially formed upon the ftatute, and [469] 
concludes contra formam fiatuti, yet it is a good indi€tment of man- 
flaughter againft them that wore prefent, aiding, and abetting, and 
therefore upon fuch a fpecial indictment of manilaughter upon the 
ftatute, the prifoner may be convict of fimple manflaughter, and ac- 
quitted of manflaughter upon the ftarute, and the indi¢tment ferves for 
a common manflaughter, as well asa man upon an indictment of 
murder may be acquitted of murder, and convict of manflaughier. 

22 Martii, 14 Car. 1. At Newgate fefous David Pilliams was | 
indicted Nees upon this ftatute for the death of Franc:s Afarbury 
(a), viz. Quod felonice Sc. unum malleum de ferro &F ligna, anglice 
an apinas of wood and iron, @ manu /ud dextrd erga & ad anteri- 
orem partem capitis ipjius Francifei felonicé volenter &F in furore fus 
pryecit, & cum malleo prediéto ipfum Francifcum 2a & fuper anteri~ 
orem partem capitis Ge. percuffit &F pupugit, ahglice did ftab and thruft 
the faid AZarbury having no weapon drawn, nor ftruck urft, whereof 
he prefently died, & fic modo & forma predidia interfecu Ge. contra 
formam fiatuti Sc. The prifoner plesdel not guilty, and a {pecial 
verdi& was found, viz. that upon St. David’s day the panes abs 4 


(4) In this cafe, as reported in Styles per Bacon. 
$6. it is not agreed to be fo, on the con- ¢) Cro. Fac. 283. 
~esary it was denied per Roll, and sont a Rc W, Jones 4326 
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fr a Welfiman had a leek in his hat, and there was at the famé time in 
‘waggery a "Yack-a-lent in the fireet put up with a leek, and one Nie 
cholas Redman, a porter, {pake to the prifoncr, and pointing to the 
Fack-a- lent faid, Look at your countryman, and the prifoner being 
therewith enraged, threw an hammer at Redman to the intent feloni- 





bury, whereof he died, & fic predicius David prafatum Francifcum 
cum mal!eo preditio pupugit & percuffit, anglice did flab and thruft, 


See 


firft flricken the faid David ; and it was judged by Bram/fton, Jones» 
and the recorder Gardiner, that /Villiams was guilty of manflaughter 
at the common law, fed non contra formam flatuti, fo that it feems 
they thought not this to be a ftabbing within the ftatute, being done 

with the throwing of the hammer, or at leaft they took this 
[470] killing of Marbury, which was not at all intended by /47/- 
Lams, to be out of the ftatute, tho it excufed him not for manflaughter 
» at. common law. /¢) 

The words of the flatute are flab or thru/?, if the flabbing or thruft- 
ing were with a fword, or with a pikeftaff, it is within the ftatute, fo 
it feems, if it be a fhot with a piftol, or a blow with a {word or ftaft, 
yet quere, for Fones juftice denied it. , 

In M7, 5 Jack. it was ruled, that if the party flain had a cudgel in 
his hand, it is a weapon drawn within this ftatute, and the prifoner 
|. was admitted to his clergy at Newgate ; but it feems it muft be in- 
Br tended of fuch a cudgel, as might probably do hurt, not a fmall riding~ 
rod or cane.+ 
In the year 1657. (f) at Newgate before Ginn, who then fat as 
rhe * chief juftice, a man was rial upon this ftatute, and a fpecial verdict 
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Si daad knowing te to be a bailiff, nor that he came to make. an 
an ameft, fnatched down a fword, that hanged ta his chamber, and 


oufly to hit him, but miffing him, the hammer did hit Francis MZar-, 


a chief jultice Holt in Maqw- 
Kel. 131. coucurs with this 
for that it was not fuch a wea- 


beat af nies the —_ of flab- 
that Wiliams 

; mfg guilty of murder, 
en fo laid, for that 

‘te to 








(f) Qucere, whether the cafe here meant 
be not Buckner’s cafe, MM. 1655. reporied 
in Styles 467, but that, as it is there re~ 
ported, was not the cafe of a bailiff, but 
of a creditor, who flood at the door with 
a fword undrawn to keep the debtor in, 


till they co: a for a bail 
killed by the debior 2 bali, and was, 


ee eee 


"the faid Francis then not having any weapon drawn, nor then having . 
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oe 
of opinion among the judges, whether this were within the Ratgte, = a 
bot at Jength the prifoner was admitted to his clergy, for tho this cafe 
was within the words of the flatute, and not within the particular exe | 
ceptions, yet it was held, that this cafe was never jntended in the fta~ 
tute, for the prifoner did not know, but that the party came in to 
sob or kill him, when he thus violently brake into his chamber with 

out declgring his bufinefs. (g/ 

(g) See Kel. 196. 





CHAP. XXXIX. [474] 
Touching involuntary homicide, and firft of chance-medley or killing 


per infartunium. 


NVOLUNTARY homicide is the death or hurt of the perfon of a 

man againft or befides the will of him that kills him. 

And in thefe cafes, to {peak once for all, the indi€tment itfelf muft * 
find the fpecial matter, or in cafe the indiétment be of murder or 
manflaughter, and upon the trial it appears to the jury it was invo= 
luntary, (as by misfortune, or in his own defenfe) the jury ought to 
find the fpecial matter, and fo conclude, Et fic per infortunium, or fe. 
defendendo, and not generally, that it was peg infortunium, or fe de~ 
_fendendo, becaule the court muft judge upon the fpecial matter, whe- 
ther it be murder, homicide, or per infortunium, or fe defendendo, and 
and the jury is only to find the faét, and leave the judgment thereupon 
to the court; and in fuch cafe the prifoner muft not plead the fpecial 
matter, and fo juftify, but mfuft plead not guilty, and the fpecial mat- ‘ 
ter muft be found by the jury, Stamf. P. C. Lib. 1. cap. 1. fol 15. 

a. Lib. UL. cap. 9. fol. 165. a. for upon the fpecial matter found, the 
<qurefiay give judgment againft the conclufion of the verdict, as that 
the fact is manflaughter, tho the conclufion of the yerdi&t be per ite ~~ 
fortunium, or fe defendendo. 44 E.3. Coron. 94, 

This involuntary homicide is of two kinds, viz. either 1. Whisjcs 
it is purely involuntary or cafval, as the killing of a‘man per ine 
tunium, or 2. When it is partly inyoluntary, and partly voluntary, 
but occafiond by a neceffity, that the law allows, which is yo 
called homicide ex neceffitate, as killing a man in his own defenfe, 
Me like j i de quibus ofan. 


a 
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Homicide per infortunium is, where a man is doing a lawful act, 
and without intention of bodily harm to any perfon, and by that > 
death of another enfues, as if a man be fhooting at buts or pricks, 
and by cafualty his hand fhakes, and the arrow kills a by-ftander, 
21 H. 1. 28. a. 6 E. 4.7. 4. 

', $-Or if a carpenter or mafon in building cafually let fall a piece of 
“timber or ftone, and kills another, 21 H.7. B. Coron. 59, 

But if he voluntarily let it fall, whereby it kills another, if he gives 
not duc warning to thofe that are under, it will be at leaft man- 
flaughter ; quia debitam diligentiam non adhibutt. 

So if a man be felling a tree in his own ground, and it fall and 

- kill a perfon, it is chance-medley. 6 E. 4. 7. 

But in all thefe cafes, if it doth only hurt a man by fuch an acci- 
dent, it is neverthelefs a trefpafs, and the perfon hurt fhall recover his 
damages, for tho the chance excufe from felony, yet it excufeth not’ 
froin trefpais. 6 4. 4. 7. 

Regularly he that voluntarily and knowingly intends hurt to the 
perfon of a man, tho he intend not death, yet if death enfues, it ex- 
cufeth not from the guilt of murder, or manflaughter at leaft; as if 
A. intends to beat B. but not to kill him, yet if death enfues, this is 
not per infortunium, but murder or manflaughter, as the circumftances 
of the cafe happen. 

a » And therefore | have known it ruled, that if two men are playing 
Ee at cudgels together, or wreftling by confent, if one with a blow or 
> fall kill the other, it is manflaughter, and not per infortunium, tho 

iene Dalton, cap. 96. (a) feems to doubt it; and accordingly it was 

wefalyed P. 2 Car. 2. by all the judges upon a fpecial verdict from 
it: , Newgate, where two friends were playing at foils at a fencirfg fchool, 
oue cafually kild the other ; refolved to be . manflaughter. 

é Sir Fohn Chichefter, and his man-fervant, whom he very well loved, 

were playing together, the man had a bedftaff in his hand, end Sig. 

ohn had his rapier in the fcabbard, Sir John, according to the ufual 

{port between them, bids his man guard his thruft or pafs, which he 

was making at him with his rapier in the fcabbard, the fer- 

+73) vant with the bedftaff brake the thruft, but withal flruck off 
¢ chape. of the fcabbard, whereby the end of the rapier came out of 
abe but the thruft was not fo effedtually broken, but he 
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Sir FohmChichefter was for this indicted of murder, and tried at the ~~ 
king’s bench bar, where all this evidence was given ; and it was ruled, 
1. ‘Phat it was not murder, tho the a¢t itlelf was not lawful, becaufe 
there was no malice or ill will betweenthem. 2. ‘That it was not 
barely chance-medley, or per infortunium, becaule altho the aét, which 
occafioned the death, intended no harm, nor could it have done harm, 
if the chape had not been ftricken off by the party kild, and tho the 
parties were in fport, yet the act itfelf, the thrufting at his fervant, 
was unlawful, and confequently the death, that enfued thereupon, 
was manflaughter, and was accordingly found and adjudged, which 
I heard 23 Car. I. (6), 11 H. 7. 23. a. Kelw. 103, 136. 

But if two play at barriers, or run a-tilt without the king’s come 
mandment, and one kill the other, it is manflaughter ; but if it be by 
the king’s command, it is not felony, or at moft per infortunium. 11 
*H.1. 23. B. Coron. 229, Dalton, cap. 96. Co. P. C. p. 5@ (ce) 

If 4. comes into the wood of B. and pulls his hedges, or cut his 
wood, and B. beat him, whereof he dies, this is manffaughter, be. 
caufe, tho it was not lawful for 4. to cut the wood, it wa’ notilawe 
ful for B. to beat him, but either to bring him to a juftice of peace, 
or punifh him otherwife according to law. ae 

But if a {chool-mafter correét his {cholar, or a mafter his fervant, - 
ora parent his child, and by ftruggling, or otherwife, the 
child or {cholar, or fervant die, this is_only per infortunium, [474] 
Crompt. ‘Fuft. 28. b. ; 

But this 4s to be underftood, when it happens only upon moderate 
correction, for if the correétion be with an unfit inttrament (d), or. 
too outragious, then it is murder, as it happend in a cafe at Norwich 
affizes 1670. where the matter ftruck a child, that was his apprentice, 
with a great ftaff, of which it died, it was ruled murder. 3 

Several_perfons come to enter the houfe of 4. as trefpaffors, 4. 4 

End kills one, this is manflaughter, otherwife it had been, if ~ 


! 


4 
£3 


they had entered to commit a felony. Cromipt. de Pace, fol. 29. a. 4 
Harcourt’s cafe. [ aa 








6) Aleyn 12. This feems a very hard give mortal wounds. 

ie, aed indeed the foundation of it fails, (¢) Brooke, after having taken 
for the pulhing with a {word in the fcab- this as Fineux’s opinion, fays, That 
bard by confent feems not to be an urlaw- juttices in the time of Henry VIL d: 
ful aét, for it is not a dangerous weapon this, and held i felony to killa man im 
likely to occafion death, nor did it do fo jutting, or {porting atver that manner, Hol 
in this cafe but by an unforefeen accident, ‘withitanding the king’s command, f» _ 
and therein differs from the cafe of juiting, command is againfi law. han 
(or prize-fighting) wherein fuch wea (4) As with a bar of iron, or a ford, 
are made oh, a ate Sustd, end likely to ora great cudgel, Kel, 64, 1335 
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But in the cafe of Levet indicted for the death of Frances Freeman, 
the cafe was, That William Levet being in bed and afleep in the night 
- gn his houfe, his fervant bired Frances Freeman to help her to do hey 
swork, and about twelve of the clock in the night the fervant going 
to let out Frances thought fhe heard thieves breaking open the door, 
fhe therefore ran up fpeedily to her mafter, and informed him, that 
fhe thoug'it thieves were breaking open the door, the mafter rifing 
fuddeniy, and taking a rapier rau down fuddenly, Frances hid herfelt 
in the butcry left fhe fhould be difcovered, Levet’s wife {pying Frances 
jn the buttery, and not knowing her cried out, Here they be that 
would undo us: Levet runs into the buttery in the dark, not knowing 
Frances, but thinking her to be a thief, and thrufling with his rapier 
 pefore him hit Frances in the breaft mo: tally, whereof fhe inftantly 
died: this was refolved to be neither murder, nor manflaughter, nor 
felony : wide the cafe cited by juttke Jones, P. 15 Car. 1. B.R. and 
Croke, n. 1. (in Cook’s cafe (c) for killing a bailiff, that broke a win- 
dow to execute a Cupias, which was judged to be manflaughter ;) 
where the book fays it was not felony, quere whether it be not homi- 
cide by mifadventure, for the party kild was in truth no thief, tho 
miftaken for one, and tho it be not homicide voluntary, yet it feems 
to be per infortuniun. 
If a man knowing that people are pafling along the fireet 
ae (475) throws a ftone, or shoots an arrow over the houfe or wall 
with intent to do hurt to people, and one is thereby flain, this is mur.. 
der, and if it were without fuch intent, yet it is manflaughter, and 


not barely per infortunium, becaufe the act itfelt was unlawful; but 
' #f the man were tiling an houfe, and let fall a tile knowingly, and 
¢ warring, and yet a perfon is kild, this is per infortunium, but if 
yh not convenient warning, it is manflaughter, quia yon adhibuit 
; ‘debitam diligentiam. (f/) 
ge aE 4. in his own park fhoot at a deer, and the arrow givncigg 
againft a tree hits and kills B. this is homicide per inforiugium, be~ 
 gaufe it was lawful for him to fhoot in his own park. 
oe But if 4. without the licence of B. hunts in the park of B, and 
ie his arrow glancing from a tree killeth a by-ftander, to whom he in- 
tended no hurt, this is manflaughter, becaufe the act was unlawful. 









ie 2, ey Car. 8, W. Fones 429. lace ef refort for then, th he fhould ¢ 
‘h pnt fappotaions thet the out fir, it is mapllaughtes, fice Hal's cole 
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ancther, to whom he intended no harm, it is per infartunium 

But if he had thrown a ftone to kill the poultry or cattle of B. and 
the ftone hit and kill a by-ftander, it is manilaughter, becaufe the a 
was unlawful, but not murder, becaufe he did it not malicioufly, of 
with an intent to hurt the by-ftander. 

By the ftatute of 33 H. 8. cap. 6. “ No perfon not having lands, 
“© &c. of the yearly value of one hundred pounds per annum may 
“ keep or fhoot in a gun upon pain of forfeiture of ten pounds.” 
Suppofe therefore fuch a perfon not qualified fhoots with a gun a€ 
a bird, or at crows, and by mifchance it kills a by-ftander by the 
breaking of the gun, or fome other accident, that in another cafe 
would have amounted only to chance-medley, this will be no more 
than chance medley in him, for tho the ftatute prohibits him to keep 
or ufe a gun, yet the fame was but malum prohibitum, and 
‘that only under a penalty, and will not inhanfe the effeét [476] 
beyond its nature. 


A. having deer frequenting his corn-field out of the precinét of any, 


foreft or chace fets himfelf in the night-time to watch in a hedge, and 
fets B. his fervant to watch in another corner of the field with a guy 


charged with bullets, giving him order to ihoot, when he hears any ° 


buftle in the corn by the deer, the mafter himfelf improvidently rufhes 
into the corn, the fervant fuppofing it to be the deer fhoots, and there= 
by kills his mafler in the night, this is neither, petit treafon, murder, 
nor manflaughter, but chance-medley, for the fervant was mifpnided 
by his mafter’s own direction, and was ignorant, that it was any thing 
elfe but the deer. ‘This was my opinion in a cafe happening at Peters 
herough feffion ; but it feemed to me, that if tic mafter had not given 
fuch dire@tion, that was the occafion of his miflake, it would have 
b-en manflaughter te have fhot at a man, tho by miftaking ic for the 
deer, béegamfe he did not adhibere debitain diligentiam to difeover hit 
pe dire@tly at the perfon of a man, tho-miftaking” ir for’ 


a deer. 


A. drives his cart carelefly, and it runs over a child in the ftreet, if | 


4. have feet the child, and yet drives on upon him, it is murder; but 


if he faw not the child, yet it is manflaughter; but if the child had 
run crofs the way, and the cart run over the child before it was pot. 
fible for the carter to make a ftop, it is per infortunium, a4 accord-_ ue 


* So if Z. throws a ftone at a bitd, and the ftone firiketh and killeth ‘ 
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ingly this direétion was given by useit Newgate feffions in 1672. and 
the carter convict of mmanflauz)iter. \ 

If a man or boy riding in the ftreet whip his horfe to put him into 
fpeed, and run over a child and kill him, this is homicide, and not 
per infortunium. and if he had rid fo in a prefs of people with intent 
todo huit, and the horfe had kild another, it had been murder in 
the rider. 

But if a man or boy be riding in the ftreet, and a hy-ftander whip 
the horie, whereby he runs away againft the will of the rider, and in 
his courfe runs over and kills a child or man, it is chance-medley 

only. and in that cafe the jury ought not to find him not 

" [477] guilty generally, but the {pecial matter ; but yet, becaufe the 
coroner’s inqgueft, which ftood untraverfed, had found the fpecial 
matter, the court received the verdict of not guilty upon the indict- 
ment by the gr: and inqueft of murder, and the party confeffed the in- 
difiment by the coroner, and had his pardon of courfe, and this was 
faid by Lee fecondary to be the courfe at Newgate, 1 Sept.16 Car. 2. 
Richard Pretty’s cafe. 

Tho the killing of another perfon per infortunium be not in truth 
felony, nor fubjects the party to a capital punifhment, and therefore 
‘ufually in fuch cafes the verdi€t concludes, guod interfecit per infor- 
tunium. &F non per feloniam, yet the party forfeits his goods, and tho 
he ought to have qua/f de jure a pardon of courfe upon the certificate 
of the conyiction, yet be is not to be difcharged out of prifon, big 

«bailed till the next term of feffions to fue out his pardon of courfe, for 
tho it was not his crime, but his misfortune, yet becaufe the king 
hath loft his fubjeét, and that men may be the more careful, he for- 

»\) feits his goods, and is not prefently abfolutely difcharged of his im- 

prifonment, but bailed, ut Supra. 

La And fo ftric&t was the judicial law of the Fews in relation to the 
life of man, that even in this cafe the avenger of blood = ‘wht kill 
the manflayer - infortunium before he got to the city of retogey 

Daw xix. 5,6 
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ae, 3 Wilfon, 407, 408. Fofter. 262, 263, 259, cided’ Keil. 49. 
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ema, x. Jf 
Of manflaughter ex neceffitate, and firf? fe defendendo. 


COME to thofe homicides’ that are ex neceffitate, and this necef- 

fity makes the homicide not fimply voluntary, but mixed, partly 
voluntary and partly involuntary, and is of two kinds. 

1. That neceffity, which is of a private nature. 

2. That neceffity, which relates to the public juftice and fafety. 

The former is that necefity, which obligeth a man to his own 
defenfe and fafeguard, and this takes im thefe inquiries, 1. What may 
be done for the fafeguard of a man’s own life. 2. What may be done 
for the fafeguard of the life of another. 3. What may be done for 
the fafeguard of a man’s goods. 4. What may be done for the fafe- 
‘guard of a man’s houfe of habitati6n. 

I. As touching the firft of thefe, viz. homicide in defenfe of a 
man’s own life, which is ufually ftyled Je defendendo. 

It is generally to be obferved, that in cafe of any indictment or 
charge of felony the prifoner cannot plead any thing by way of 
juftification, as that he did it in his own defenfe, or per infortunium, 
but muft plead ot gui/ty; and* upon his trial the fpecical matter 
is to be found by the jury, and thereupon the court gives judg- 
ment. : 

Homicide /e defendendo is of two kinds. 

1. Such, as tho it excufeth from death, yet it excufeth-not the 
forfeiture of goods, nor is the partv to be abfolutely difcharged out 
of prifon, but bailed, and to purchafe his pardon of courfe. 

2. Such as wholly acquits from all kinds of forfeiture. 

Firft, therefore, of common homicide /e defendendo. 

Homicide fe defendendo is the killing of another perfon [479] 

i cellaty defence of himfelf againft him that affaults him. 

In this cafe of homicide /e defendendo, there are thefe circumftances i; 
obfervable. 

1. It is not neceffary that the party killed be the firft aggreffor 
oraffailant, or of his party, tho commonly it holds. 

There is a malice between 4. and B. they appoint a time and 
place to fight, and meet accordingly, 4. gives the firft onfet, Bire- 
treats as far as eee and then kills 4. who had other- 

wie a 
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H wife killed him ; this is murder, for they met by compact and defigns 
and therefore neither fall have the advantage of what they themfelves 
each of them created. ; 
There is malice between 4. and B. they meet cafually, 4. aMfaulis 
B. and drives him to the wal!, B. in his own defenfe kills 4. this is 
Se defendendo, and fhall not be heightened by the former malice into 
murder or homicide at large, Cop/ton’s cafe cited Crompt. de Pace 27. 
b. and Dalt. cap. 98. (a), for it was not a killing upon the account of 
the former malice, but upon a neceffity impofed upon him by the , 
affault of 4. 
| A, affaults B. and B. prefently thereupon ftrikes 4. without flight, 
whereof 4. dies, this is manflaughter in B. and not fe defendendo, 43. 
%. 31 butif B. ftrikes 4. again, but not mortally, and blows 
cA between theth, and at length B. retires to the wall, and being 
_preffed upon by 4. gives him a mortal wound, whereof 7. dies, this 
., only homicide fe defendendo, altho thai B. had given divers other 
Nukes, that were not mortal before he retired to the wall, or as far 
ashe could. Stamf. P.C. Lib. 1. cap. 7. fol. 15. a. Dalt, cap. 98. 
Cromp. 28. a. ; 
But now fuppofe, that 4 by malice makes a fudden affault upon 
B. who firikes again, and purfuing hard upon J. J. retreats to the 
wall, and in faving his own lite kills B. fome have held this to be 
murder, and not /e defendeydo, becaufe 4. gave the firft affault, 
Cromp. fol. 22. b. groumling upon the book of 3 E. 3. Jtin. North. 
oe [480] Coron. 287. but Mr. Dalton, ubi fupra, thinketh it to be /e 
; defendendo (6), tho 4. made the firft affault, either with or 
without malice, and then retreated; therefore the book of 5 £. 3. 
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a) New Edit. cap. 150. p. 484. 
$6) The cale here referred to in Dalron 
©) is the’tafe of an affray, (which is likewile 
thé cafe put by Stamford) of this he fays 
|) there was » difference of opinions, but de- 
livers nd Gpinidh’of his own; bat as to the 
‘here ay our author of a maticicus 
which he afterwards mentions, he 
feems plainly to be of the contrary opinion, 
and to think it murder; nordo I fee any 
: ‘in Coror, 284, 287. that could occa- 
0 doubt about this matter, or any 
vay tothis cafe, for both thofe cafes 
feem to be bur otic atid the fame) 
re » in-which be that ftruck 
ik, was killed, 1 party 









Nick not. ull after he Had, 
A cai, Gad was emetic 


to doit in his own defenfe; fo that the rea- 
fon afligned by our author for demanding 
the gueition of the jury is grounded ona 
miltake; that, which to me feems the rea- 
fon of putting that quetticn «@ theXjury, is 

this, the jury had found the faé {pecially 
but had not drawn any general conclufion 
from it, the queftion was therefore afked, 
that they might make the ufual conclufioti, 
unde dicunt, quod preedisius A. (the delend- 
ait) fe defendends praditium B. (the deceaf- 
ed) mrerfecit, & non per ftoniaki aut maliti. 
- am ar which was done accord 
> ingly; and therefore ih the firft of thofe 
8, viz. Coron. 284. the ufval-conclu- 

ii being inférted, no notice is taken of 

the queflidn put to the jury: 
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tent to fave his life, and flies merély in his. own defenfe kill 
that it is fe defendendo, and with this agrees Stamf, P.-C. Lid, 1. 
7. fol. 15. a. But if on the other fide 4. knowing his advantage | 
Decetie or fkill, or weapon, retreated to the wall me as as “i 
defign to proteét himfelf under the fhelter of the law, as in his own ° 
.defenfe, but really intended the killing of B. then it is murder, ot 
manflaughter, as the circumftance of the cafe requires, and that was i 
the reafon, why the judges demanded of the jury 3 E. 3. whether he : 
killed B. of malice, o1 otherwife to fave himfelf, and when the j sete 
anfwered, Jt was to fave his life, he was remitted to prifon to ge 
his dnc of courfe, 3 E.3. Coron, 284. 287 ; phd 
- In homicide /2 defendendo, ahere feems neceffary fome aie 
be he by the party killing, for if he be merely pafive, es will 
make it only a killing per tnfortuntwm. ate 
A, affaults B. who flies to the wall, or falls, holding his fword : 
knife or pike in his hand, 4. runs violently, or’falls upon the knife’ ‘ 
of B. without any thruft or ftroke offered at him by Bi and thereupon by 
dies, this is death per infortuniumh, and fome have faid, that $1 aes 
in this cafe 4. is flo de fe, de quo antea, vide Stamf. P.C. [48x if 
“e I. cap. 1. p. 16. & libros ib:. 
g. Regularly it is neceffary, that the perfon that kills vas ny 
isso defenfe, fly as far as he may to avoid the violence of 
affanlt befote he turn upon his affailant ; for tho in cafes af hi 
“between two nations it is a reproach and piece of cowardice t 
from an enemy, yet in cafes of affaults and affrays between 
-_ under the fame law, the laws own not any fuch point of honour, b 
caufe the king and his laws.are to be the vindices injuriarun, and p 
va not trufted to take capital sh ‘one of 
ut «ibis bath fome exceptions: a ab 
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RSnad more fpecial protection in the execution of their office, than . 
i ee ‘vate perfons. Co. P. C.p. 56. 9 Co. Rep. 68. b. Mackally’s cafe. 
iy i » But if the prifoner makes no refiftance, but flies, yet the officer 
bs “either for fear_that he, or fome other of his party will refcue the 
- prifoner, ftrikes the prifoner, whereof he dies, this is murder, for 
“here was no affault firft made by the prifoner, and fo it cannot ‘be 
ze 2 dofendendo in the officer. 
ca © And here is the difference between civil actions and felonies. 
| Ifa man be in danger of arreft by a Capias in debt or trefpafs, and. 
ea ‘he flies, and the bailiff kills him, it is murder ; but if a felon flies, 
ty, 








and he cannot be otherwife taken, if he be killed, it is no felony, and 
that cafe the officer fo killing forfeits ee but the perfon fo 
| affaulted and killed forfeits his goods. 
© @. In relation to the perfon killed. 
© fa thief affaults a tue man either abroad or in his houfe to rob » 
‘ or kill him, the true mao is not bound to give back, but may kill 
‘ ‘the affailant, and itis not felony. Co. P. C. p. 56. . 
on [482] 8. In refpeét of the manner of the affault. 
If 4. affaults B. fo fiercely, that B. cannot fave his life. 
“fhe gives back, or if in the affault B. falls to the ground, whereby 
he cannot fly, in fuch cafe if B. kills 4. it is /e wefendendo, Co. P. 
i Cup. 56. but now here will be occafion to refume the former 
‘debate, where the firft affailer may be faid to kill the affailed / 
b. 
vif A, affaults B. and B. thereupon reaffaults 4. and 4. really flies 
avoid yhe affault of B. who purfues him, and then 4. being 
to the wall turns again and kills B. it feems this may be /e 
; déefendenda, .ashath been faid; for it appears de fadto, that 4. fled 
~ from the affault of B. till he could fly no farther. 
> But if A. affaults B. firft, and upon that affault B. re-affaults 4. 
~~ and ‘that fo fiercely, that 4. cannot retreat to the wal OF Other, non 
1 without danger of his life, nay, tho 4. falls upon the ground 
n the affault of B. and then kills B, this fhall not be interpreted 
Je defendendo(¢), but to be murder, ér-fimple homicide, 
‘wie circumttances of the cafe, for otherwife we thould 
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have all cafes of adie or manflaughtets by way of i interpreta tom 
turnéd into /e defendendo. 

The party affaulted indeed fhall, by the favourable interpretation 
of the law, have the advantage of this neceffity to be interpreted as 
a flight (d@) to give him the advantage of /e defendendos when the 
neceffity put upon him by the affailant makes his flight impoffible; 
but he that firft affaulted hath done the firft wrong, and brought 
upon himfelf this neceifity, and fhall not have advantage of his own 


. wrong to gain the favourable interpretation of the latv, that that 


é i ae. 
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neceffity, which he brought upon himfelf, fhould, by way of inter- 
pretation, be accounted a flight to fave himfelf from the guilt of 
murder or manflaughter. 

If 4. after the affault, had really and bond fide fled from ¢ 
B. or that they had been parted by by-ftanders, that had [ ; 
given a kind of interruption tq the affray, and a declining of any 
farther affray by B. and therefore when B. purfues him to Kill him, 
and 4. after his flight, upon neceflity of faving his life, kills B. this 
is apparent to be /é defendendo ; but when it is done altogether \withe 
ont any interval of flight or parting, and B. that was firft affaulted, . 
gains the prefent advantage by his ftrength, courage or fortune, fo ] 
preclude the flight of 4 and then 4. kills him, this feems to be mans. 
flaughter, and not /e defendendo. 

And it mutt be obferved, that the flight to gain the advantage of | 
fe defendendo to the party killing, muft not *be a feigned flight, ora _ 
flight to gain advantage of breath, or opportunity to fall ona freth, a! 
as fighting cocks retire to gain advantage, but it muft be aflight from, 
the danger, as far as the party can, either by reafon of fome vel xed 
ditch, company, or as the fiercenefs of the affailant will permitt * 4 

In Fleet ftreet A. and B. were walking together, B. gave fome: pets 
voking language to 4. who thereupon gave B. a box on the car, they 4 


+ ie ng down, and his arm broken, he ranto. his a4 


rother’s houfe prefently, which was hard by, Cz his brother,- pec | 
taking the alarm, came out with his {word drawn and made towards 
A. who retreated ten or twelve yards, C. purfued him, 4, drew his 2 
fword and made a pafs at C, and killed him; A, being indicted : 






Newgate fefions for murder, Seana Hance tha gary 


(2 Not the law ecems this necefity nied ait bi tag suf 
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br seal to find this manflaughter, not murder, becaufe upon a fudden 
E falling out ; not fe defendendo, partly becaufe 4. made the firft breach 

of the-peace by ftriking B. and partly becaufe, unlefs he had fled as 
. far as might be, it could not, by way of interpretation, be faid to 
~ be invhis own defenfe : and it appeared plainly upon the evidence, 








be - that he might have retreated out of danger, and his ftepping back 
Bai was rather to have an opportunity to draw his fword, and with 
Bir § * tore advantage to come upon C. than to. avoid him; and accords 


A _ ingly, at laft, it was found manflaughter 1671. at Newgate. F 

ia IL. I come to the fecond confideration, namely, what the 

F [484] offenfe is, if a man kills another in the neceffary faving 

of the life of a man affaulted by the party flain. 

: A. affaults the matter, who flies as far as he can ‘to avoid death, 
the fervant kills 4. in defenfe of his mafter; this is homicide defen- 
dendo of the mafter, and the fervang fhall have a pardon of courfe, 
21 Hi. 17. 39. a. but if the mafter had not been driven to that ex- 

“ tremity, it had been manflaughter at large in the fervant, if he had 
no’precedent malice m him. Plowd. Com. 100. 

r The like law had been for a mafter killing in the neceffary de- 


a 


© fenfe of his fervant, the hufband in the defenfe of the wife, the 
» wife, of the hufband, the child of the parent, or the parent of the 
child, for the a@ ofthe affiftant fhall have the fame conftruétion 
in fuch cafes, as the adt of the party affifted fhould have had, if it 
had been done by himfelf, for they are in a mutual relation one to 











ey tae nae B. and C. be of a company together, and walking in 
‘the. field C. affaults B. who flies, C. purfues him, and is in danger 
to. kill him, unlefs prefent help, A. thereupon kills C. in defenfe of 
the lifeof B. it feems that in this cafe of fuch an inevitable danger 
‘the life of B. thisioccifion of C. by A. is in nature of /e defendendo, 
rithen it muft appear plainly by the circumftances-sfte_ cafe, 
he manner of the affault, the weapon with which C. made 
ke. Swen the imminent danger of the ie of B. be apparent 


ole lawful means to prevent a felony, as well as to take the 
< aE not, he is liable to a fine and Bo rpe 
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and the very relation of acquaintance, and mutual fociety — 
A, B.and C. feems to excufe the fact of 4. in the as 
guard of the life of B. from the crime of fimple homicide ; 
quare. 

If A. be travelling, and B. comes to rob him, if C. falls into’ the 
company, he may kill B. in defenfe of 4. and therefore much more, 
if he come to kill him, and fuch his intent bé apparent, for 
in fuch cafe of a felony attempted, as well as of a felony [485] 





* 


- committed, every man is thus far an officer, that at lealt his killing 


athe: right Or'emtry into the houfe, but if 4. be in poffeffian of a houfe, i 


of the attempter in cafe of neceffity puts him in the condition of 
Je defendendo in defending his ncighbour; but of this more here- 
after. 

A. makes an affault upon B. a woman or maid with intent tora- 
vith her, fhe kills him in the attempt, it is /e defcndendo becaufe he 
intended to commit a felony. eDalt. cap. 98. p. 250. : 

And fo itis if C, the hufband or father of B. had killed. sien 
attempt, if it could not be otherwife prevented; but if it might be a 
otherwife prevented, it is manflaughter ; therefore circum teaoey ae 
guide in that cafe. satel 

III. I come to confider, what the offente is in killing ‘him ‘Mint’ 4 
takes the goods, or doth injury* to the houfe or poffeffion of another., ~ 

And herein there will be many diverfiti, as firft, between a | 
trefpaffing act and a felonious act, and between felonious me them- 
felves. - 

If 4. ssnekenllting a title to the goads of B. takes them ween 
B. asa trefpaffer, B. may juftify the beating of 4. but if he beat i 
him fo that he dies, it is neither juftifiable, nor within the privi- 
lege of fe defendendo, but it is manflaughter. Dalt. cap. 984. 254. 

A. is in poffeffion of the houfe of B. B. endeavours to enter upom > 
him, 4. can neither juftify the affault nor beating of B, for B, had |’ 














and B. as a trefpaffer enters without title upon him, 4, may. not beat: 
him, but may gently lay his hands upon him fo put him out, and 
if B. refifts and affaults 4. then 4. may juftify, the he “: hata 
as of his own affault, 

But if 4. kills him i in defenfe of his _ it is: neither j 


trefpaffer, and. therefore’ it is at’ ‘Ieaft’ common, sailings 


As! ssa hdiged Crampt, 27- a. who being i pollefian of we 


“ne is eee EY 


= pee : ile Waker teak 
Sit Baile Sate inate tet 





Ca eta ” A =! a? PRTES A ba col as Tp al 


va 
uit iw. e 


iy 


3 485. HISTORIA PLACITORUM CORONE, 


‘De title, as it feems, #. eadeavoured to enter and fhot an arrow at 
Ke [485 gg} mem within the houfe, and Harecurt from within fhot an 
arrow at thofe that would have entered, and killed one of 
the company, this was ruled manflaughter, 5 Eliz. and it was not 
Je defendendo, becavfe there was no danger of his life from them 
- without. 

‘But if 4, had entered into the houfe, and Harcourt had gently laid 
“his hands upon him to turn him out, and then 4. had turned upon 
him, and affaulted him, and Harcourt had killed him, it had been 
i fe defendendo, and fo it had been if 4. had entered upon him, aad 
affaulted him firft. tho.he intended not to kill him, yet if Harcourt 
had thereupon killed 4. it had been only /e defendendo, and not man- 
flaughter, tho the entry of A. was not with intent to murder him, but 
only as a trefpaffer to gain the pofleffion, 3 F. 3. Coron. 35. Cromp. 
‘27, b. and it fecms to me in fuch a crie Harcourt, being in his own 
houfe, need not fly as tar as he can, as in other cafes of /e defendendo, 
for he had the proteétion of his houfe to excufe him from flying, 
* for that would be to give up the pofleflion of his houfe to his adver- 

_ ary by his flight. 
, A. commits adultery with B. the wife of C. who comes up and 
takes them in the very act, and with @ ftaff kills the adulterer upon 
the place ; this is manflaughter, and neither murder, nor under the 
| ‘privilege of /e defendendo: but if 4. had been takeu by C, in the very 
i _yattempt of a rape upon the wife, and fhe crying out, her hufband 
| had come and killed 4 in the act of his raviliament, it had been 
within the privilege of /e defendendo, becaufe it was a felony ; the 
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' former cafe was adjudged, manflaughter by the court, B. RX. AZ. 23. 
i Car, 2, (d). 

| Now concerning felonies, as there is a difference between them 
| and trefpaffes, fo there is a difference among themfelves in relation 
| to the point of / defendendo. — 

A f aman come to take my goods as a trefpaffer, I may juftify the 





g of him in defenfe of my goods, as hath been faid; but if I 
ill him, it is manflaughter. 

‘But if a man comes to rob me, or take my goods as a felon, and 
amy refiftance of his attempt I kill him, it is me en at leaft, 
fome cafes not fo much. \y 


7 scale Baym. 212 they faid there could not be a ghegies pom 
‘was to be burnt in the hand, the qoutinn 
it to bedone gently, because 
J ; . 
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At common law, if a thief had affaulted a man to rob hes ies a “j 
he had kild the thief in the affault, it had been /e de ofendendo, bat eh 
y 





he had forfeited his goods, as fome have thought, 11 Co. Rep. 82. be 
thd other books be to the contrary. 26 Ajiz. 32. 
But if 4. had attempted a burgliry upon the houfe of B.-to the , 
intent to fteal, or to kill him, or had attempted to burn the houfe of 
B. if B. or any of his fervants, or any within his houfe had thot and 
kild 4. this had not been fo much as felony, nor had he forfeited ought 
_ for it, for his houfe is his caftle of defenfe, and therefore he may juf- rh 
tify aflembling perfons for the fafe-guard of his houfe. 21 H.'7. 39. a,” 
11 Co. Rep. 82.6. 5 Co. Rep. 91.6 6 Afiz.23 3 E.3. Coron. 330. 

But otherwife it is, as hath been faid, in cafe of a trefpaffing entry 
into the houfe claiming a title, and not to commit felony. 

But now by the ftatute of 24 1. 8. cap. 5. “ If any perfon attempts > 
any robbery or murder of any, perfon in or near any common highs 4 
way, cartway, horfeway, or “footway, or in their manfion houfes, the 
or do attempt to break any manfion-houfe in the night-time, and 5 i 
fhall happen to be kild by any perfon or perfons, &c. (thoa lodger ~ 
or fervant) they fhall upon their trial be acquitted and difcharged in” 4 
like manner, as if 4 had been acquitted of the death of fuch pers 

“ fon.” P.15 Car. 1. Cooper’s cafe. (e) 

This ftatute was to remove a doubt, and was declarative and nanihld i 
ing, and puts the killing of a robber in ornear the highway, &c. in mL 
the fame condition with one, that intends to rob or murder in the. 
dwelling-houfe, and exempts both from forfehine, and hath fettled heey 
the doubt. “het 

And upori this ftatute it was, that when there was malice between 
A. and B. and they had fought feveral times, and after met fuddenly * hen 
in the ftreet near Ludgate, and 4. faid he would fight him, B. de- 
clined it, and fled to the wall, and called others to witnefs it, and Z 
purfued.bim, and ftruck him firft, and B. in his own defenfe kild him, ware 
dic was acquit from any forfeiture by the ftatute of 24 H. 8. a 3s fs 
15 Eliz. Cromp. 27. 6. Copfton’s cafe: but upon this ftarute 
thefe things are obfervable. [4 

1, It extends not to the cafe of a bare trefpaffing entry into a ride 
but only to fuch an entry or attempt.as is intended to be for murder f 
or robbery, &c. or fome fuch felony, and therefore. the cafes of “td 
pales, either in houfes or near highways, are left as before. 
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2. It feems, that it extends not to indemnify the killing of a felon, 
, where the felony is not accompanied with force, for it fpeaks of rob- 
bey, therefore the killing of one that attempts to pick my pocket, is 
not within the act, for there is no fuch neceffity ; indeed, if any felon, 
‘after a*felony commitied, doth refift thofe, that endeavour to appre- 
hend him, or fly, and be kild, this killing is no felony, but that is 
upon another account, for this ftatute hath relation only to killing 
before, or in the felony committed, not after. / 
$. It {peaks only of breaking the houfe in the nighi-time, fo that 
Da it {eems it extends not to a brcaking the houfe in the day-time, unlefs 
” it be fuch a breaking, as imports, with it apparent robbery, or an in- 
“\ tention, or attempt thereof. 

4. Tho the ftatute fpeaks not of burning houfes, yet he, that at- 
tempts the wilful burning of a houfe, and is kild in that attempt, is 
-. free from forfeiture, without the aid of this ftatute, as appears 26 
ie Affix. 23. 
ey By the judicial law, Exod. xxii. 2,3. If a thief be found breaking 


{ 


‘the fun be rifen upon him, there fhall blood be fied for him, for he fhould 
make reflitution, and if he have nothing, he fhall be fold for his theft : 
_and by the Roman law of the twelve tables, Fur manifesto furto depre- 
henfus, fi aut, cum faceret furtum, nox effet, aut inter-diu fe tele, cum 
¢ eprehenderetur, defenderet; impuue occideretur (f): upon the latter of 
‘thefe Jaws the civilians.and canonifts have made many curious dif- 
146! tinions, quas vide apud Covarruviam, Tom. I. Par. 3. de hamicidio 
ad defenfionem commiffo (¢); and upon the former the Fev 
_ [489 9] Rabbies have made the like, guas vide apud Selden de sure 






gentium, 
a - But as the laws of feveral nations, in relations to crimes and punifh- 
f ‘y-ments differ, and yet may baexcellently hued to the exigencies and 
ted nveniences of ey feveral nam fo the laws of Fpslaydeare ex- 






Vv. <2 Bs ad Ie wil, tur, fialiter periculum eyadire non poffit, tee 
T, eap. 6 Ae mgt Broa. Lid. IM. de 
torona, fol. 155+ a. 

‘ 1614. Vide LL. Wibred. Edit. Wilk. por 
Qui latronem = LL. Ina, U. 16. 20. 21. 35. LL. Batjais 
oo le, montene- doit, LL, Canuti, i, é9° 
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f “wp, and he be fmitten that he die, no blood fhall be fhed for him, but if 
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IV. There remains yet one other particular, namely, the killing a Bs y 
malefaétor, that doth not yield himfelf to juftice upon purfuit. 

If a perfon be indicted of felony and flies, or being arrefted by war- 
rant or procefs of law upon fuch indiétment efcapes and flies, and 
will not render himfelf, whereupon the officer or minifter cannot take 
him without killing of hima, this is not felony, neither fhall the killer 
forfeit his goods, or be driven to fue forth his pardon, but upon his 
arraignment fhall plead sot gusty, and accordingly it ought to be 
found by the jury. 3 £. 3. Coron. 288. 

, But if he may be taken without feverity, it is at leaft manflaughter _ 





in him, that kills him, therefore the jury is to inquire, whether 
it were done of neceffity or not, 22 Affix. 55 Stamf. P.C. Lid, ¥. 

p. 5. fol. 13. 6. 

And the fame law itis, if 4. commits felony and flies, or refifts 
.the people, that come to apprehend him, fo that he cannot be taken 
without killing him, fuch killing is not felony, nor does the perfon, | 
that did it, forfeit any thing, tho 4 were not indidted, nor the per- 
fon, that did it, had any warrant of any court of juftice, for in fuch 
cafe the law makes every perfon an officer toapprehenda felon, 222 3~ 
Corn. 261. 

And the fame law it is, if he he taken, and in bringing to the goal 
he breaks away, and the people of the vill purfue and cannot take.” 
him, unlefs they kill him, thofe, that kill him, upon their arraign- 
ment fhall be acquitted of the felony, but yet the townthip 
fhall be amerced for the efcape, and the perfon kild fhall for- [490] 
feit his goods ypon the flight found. 3 E. 3. Cor. 328. 340. and by . 
fome it hath been held he fhall forfeit the iffue of his lands, till the — 
year and day be paft. 3 E. 3. Coron. 290. 

If 4. be fufpected by B. to commit a felony, but in truth he com > 
mitted none, neither is indicted, yet upon the offer to arreft him by 
B. he refi%« and flies, whereby B, cannot take him without killing 
len, and B. kills him, if in truth there were no felony committed, 
or B. had not a probable caufe to fufpect him, this killing is at Iéaft 
manflaughter, but if there was a felony committed, and B. hath caufe 
to fufpect 4. but in truth 4 is not guilty of the fa, tho upon this) 4) 
account B. may juftify the imprifonment of 4. yet quere, if B. kills | * 
4. in the purfuit, whether this will excufe him from manflaughter, 

But if a felony be committed, but not by 4. but by forme others... 
and B, hath a warrant fom a juftice of peace to apprehend 4. of : ‘Ny 
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~that’a hue and ‘cry comes to B. the conflable of D. to apprehend J. 
who endeavours to efcape, or ftands in refiftance, fo that he cannot 
‘be taken without killing him, it feems the killer is excufed from fe- 
lony, tho 4. were not indiéted ; vide pro hoe 3 E. 3. Coron. 289. and 
the reafon is becaufe he is bound by law to execute his warrant, or 
-purfue the party upon hue and cry and to apprehend him, and is ine 
-di@table for a contempt if he doth not, and fo it differs from the former 
“ eafe, for no man is bound to fufped another, but it is the a& of his own 
, judgment, and fo he is merely his own warrant, and he may not ad-, 
 __ venture. fo far as the death cf the party, unlefs he be fure he was 
the offender, tho he may imprifon him, for thereupon he fhall be 
- browght to his trial; fed de his vide Stamf. P. C. Lib. 1. cap. 5. 
Crompt. fol. 30. 
". Atid it is to be obferved, that whether the party refcues himfelf after 
| he-is taken, and fly or-refift, or whether he fly or refift before he is. 
taking, and be kild in the purfuit, it is all one, the killer forfeits no- 
fing, but the perfon kild forfeits his goods, tho he were kild before 
attainder, upon an inquifition either by the coroner, or petit 
ae 491 J jery finding his flight. 3¥. 3. Coron. 288. 328. 
&, By the ftatute of 21 E. 1. de malefaétoribus in parcis, if a parker, 
| forefter, or warrener, finds any trefpaffers wandering in his park, 
foreft, or warren, intending to do damage therein, and they will not 
fe ~ yield t to the forefter after hue and cry made to ftand to the king’s 
Ee peace, but fly or defend themfelves, whereupon they are kild, the 
i parker, forefter, or warrener, or their affiftants fhall not lofe life or 
limb for the fame, but fhall enjoy the king’s peace, fo it be not done 
a i sed any former malice or evil will; but to make good fuch juftifi- 
~ Cation bi a:parker, forefter, or warrener, there are thefe things re- 
+ 1. It muft be a legal foreft, park, or warren, or chace, (for 
whale includes warren) and not a bare warren, park, &c. in repu~ 
» for if a man inclofeth a piece of ground, and-pur deer or co- 
in it, this makes it not a park or warren without a prefcription 
out of mind, or the king’s charter. 2. If aman hath a park 
in a foreft, where he may hunt, and the forefter kills the purloin- 
or his fervant hunting i in the purloin, this doth not excufe the 
ter — murder or “manflatighter, “a as thé circumftances of the _ 
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weit sthat in all thefe cafes of homicide by neceflity, ‘as in 
a felon, in killing him that-affaults to rob, or comes to burn 
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or break a houfe, or the like, ‘which are in themfelves no felony, ¢ { 5 
matter may be {pecially prefented by the grand inqueft, (quod vide “4 
3 E. 3. Coron. 305. 289. and feveral other places,) or by the corow” | 
ner’s inqueft. . And thus it was done in Ho/me’s cafe, 26 Elias — 
Crompt. 28. and in the cafe of a fervant of juftice Croke, who coms’ 
ing with the judge out of the circuit was affaulted in the highway, 
and he kild the affailant, and the matter prefently was {pecially found 

by the coroner’s inqueft, whereby he was difcharged by the ftatute of 

24 H. 8. cap. 5. and in thefe cafes upon this fpecial prefentment the 
party fhall be prefently difcharged without being put to plead, bur. 
then this acquittal by prefentment is no final difcharge, for he may” 
de indiéted and arraigned again afterwards, if the matter of the former” 
indi€tment be falfe; but if in fuch cafe the prefentment of — 4) * 
the grand inqueft or coroner’s inqueft be fimply of murder [ ] 

ér manflaughter, and thereupon he is arraigned and tried, and this’. 
fpecial matter given in evidence, he fhall be acquitted thereupon, “for: ” 
upon thefe fpecial matters proved in evidence, he is not guilty, for'it ©» 
is no felony, and this acquittal is a perpetual difcharge and bar againft * 
any other indi€tment for the fame death ; therefore this latter way is’ 
more advantageous in the conclufion for the party, than a fpecial pre~ 
fentment. Cromp. fol. 28. Holme’s cafe. F 









Fofter, 271, 277, 318. 





CHAP. XLIL 


Concerning the forfeiture of him, that kills in his own de fenfey or te 


infortunium. 4 
ae 


Fa man kill aaother by misfortune, yet he thall forfeit his oot 

in ftriétnefs of law, in refpeét of the great favour the law i 
the life of a man, and to the end that men ihould ufeall caré, yS 
gence.and circumfpeétion in all they do, that no fuch ‘hurt se: Kg : 
their actions. ieee 








2 AA to te, SW daa awfaly do, if-B. after the arrow 
$s deliverd Tuns into the place, where the arrow is to fall, of his own ° 
~ accord,-and fo is kild, this feems to be fuch an infortunium, that affects 
mot the lofs of goods, for it was not ‘his aét that contributed to the 

death of B. but the wilful or improvident aé of B. himfelf ; quere. 

Ao. vey If 4. affaults B. and B. in his own ‘defenfe kills 4. yet B. 

ae as 493 forfeits his goods. 


a 


_ © Bthe coroner’s inqueft find the killing {pecially /e defendendo, yet 
— the court fhall arraign him, and try him, whether it were fe defen 
dendo, before he fhall have his pardon of courfe. 4 H. 7.1 & 2. 

But if B. having a pitch-fork in his hand, 4. affaults B. fo ferce- 
Ty, that he runs upon the pitch-fork of B. B. offering no thruft at 
‘all againft 4. (tho this be a very difficult matter of fact to fuppofe, 
/ | yet if the fact be fuppofed to be fo) it feems B. forfeits no goods, be~ 
be caufe it was the act of 4. himfelf,,and fome have faid rather, that in 
Pe that cafe 4 is fe/o de fe, and forfeits his goods, de quo /upra, 44 E. 3. 
Psy Coron. 94, tho 3 E. 3. Coron. 286, faith his goods are forfeit in 
4, Cheat cafe. 
© * But where the killing of a man in his defenfe is in the law no fe= 
ah * we, but the party upon his arraignment upon the fpecial matter is to 

be found or judged fimply not guilty, there is no forfeiture, but the 
| party ought to be abfolutely acquitted, unlefs he fled, and it be found, 

: Suga Fecit, for that is a diftinct forfcimure, altho the party be not 
guilty of the fact, and+herefore always the jury is charged to inquire, 

‘whether the prifoner be guilty or not guilty, and if not guilty, whe- 

ther he fied for the fame, and if he fled, then to inquire alfo of his 

‘Pools and chattles, 

9 And the cafes, where the prifoner is not to forfeit any ee oy 

- chattles, but is to be abfolutely acquitted, if he kills in his own de- 

fe, are before remembered, and I here recolleét them. 

A. Wethat kills a thief, that attempts to rob hime 

62. He that kills.a perfon, that_attempts to rob or kill him in ‘or 

‘the highway, or in the mantion of the killer, by the flatute of 

sands. cap.5. aud this, tho he hath not yet a€tually robbed. 3 E. 2. 
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4. An officer or bailiff, that in execution of his office shila fled ea 
that affaults him, tho the officer gives not back to the wall, for the | 
officer is under the protection of the law, and the books tell us it is. ; 5 
rot t ielonyé in fuch cafe. Co. P. C. p. 65. 

5. The fame law is of a conftable, that commands the king’s peace : 
in an affray, and is refifted, 

6. He that kills a felon, that refifts, or jufficiari fe non permittit, 
and the like of a conftable or watchman, that is charged to take 2 
perfon charged with felony, or attempts to take him upon hue and ery, 
if the perfon fo charged refift or fly, and cannot be otherwife taken, ° 
tho perchance he be innocent, for the reafon before given, and this _ 
cither before or after the arreft. 

7. If there be a great riot, or rebellious affembly, how far the killa. 
ing of fuch perfons in fupprefling of them is criminal is to be feen. 

» By the ftatute 1 AZar. cap. 12. ¥* If any perfons to the number of © 
* twelve or more fhall intend, practife, or put in ure to. overthrow — 
pales, hedges, ditches, or inclofures of parks or other grounds, _ € 
banks of fifh-ponds, conduit-heads, or pipes, or to pull down doves 
cotes, barns, houfes, mills, or burn flacks of corn, or abate gents. ~ 
or price of victual or corn, and being required by the juftices of / 
peace, fheriff, of the county, mayors, bailiffs, or head officers of | 
cities, by proclamation in the qucen’s name to retire to their homes, 
fhall remain together one hour after fuch proclamation, or fhall put — 
in ure fuch things, they fhall be adjudged falons. 
“And if any perfons above the number of two fhall unlawfully 
affemble to put in ure the things aforefaid, that it fhall be lawful 
“ for the theriff, juftices of peace, mayors, bailiffs, and every other 
perfon having commiffion from the queen to raife force in manner 
of war, to be arrayed to fupprefs and apprehend the rioters, andif. ., 
the perfons fo unlawfully affembled after command and requeft t by 
proclamation hall continue together, and not return to their habi+ » 
“*tations, and if any of them happen to be kild, maimed or_hur 
or about the fupprefling or taking them, the theriff, ju ~ 4 
+ tice, mayor, &c. and?their-affiftants, (hall be difcharged (#9amq 
“ and unpunifhable for the fame againft the queen and all other ry 
this aé&t was continued hy the ftatute of 1 Eliz. ow AG. i —_ 
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‘ “hod Soca as to Bi ice of killing rioters, that refift the mini. 
‘fhets of juftice in their apprehending, it is no other but what the éommon 
- law allows, or at leaft what the flature of 13 H. 4. cap. 7. implicitly 
-allows to two juftices of the peace, with the theriff or under-theriff 
gf the county, by giving them power to raife the poffe comitatus, it 
“need be, and to arreft the rioters, and they are under the penalty of 
ae if they negle& their duty herein. 
». Bind with this agrees Mr. Dalton, cap. 46. p. 115. (b), cap. 98. 
pe 249. (c); and Crompt. de Pace 62. b. “ Nota, que vifcount & juf- 
«** tices de peace point prendre tants des homes in harneys, quant font 
* neceflary & guns &c. & tuer les rioters, fils ne voilent eux rendre, 
come fuit pris in cafe de Drayton Bajfet, car le ftatute 13 H. 4. 
_ gap. 1. parle, quils eux ar cftant, & fi les juftices ou afcuns de leur 
+. company tue afcun des rioters, ge ne voil render neft offence in 
4 « Aui, come fvit auxi prife in le dn cafe de Drayton Baffet (d) ;” ang 
fe note, that tho the ftatate of | Eliz. was then in force, yet that was 
{*not’a cafe within that ftatute, nor depending on it. 
get And it feems the fame law is for the conftable of a vill in cafe a 
_ Fiot happens within a vill, he may affemble force within his vill to 
” arreft the rioters, and if he’or thofe affembled in his affiftance come 
to arreft the rioters, and they refilt, and be kild by the conftable or 
any of his affiftants. the conftable and his affiftants are difpunilhable 
~ for the fame, for he is enabled hereunto by the common law, as be-« 
_ ing an officer for the prefervation of the peace, and may command 
3 aioe to his affiftance, and if they refufe, they are fineable for it. 
And farther, the ftatute of 17 R. 2. cap. 8. commands and 
ae 96] authcrizes the king’s minifters to ufe all their power to take 
and fupprefs fuch riots and rioters, and a conftable is the kits mini- 
- Mer; and the ftatute of 13 H. 4. cap. 7. is no repeal of this fiatute, 
fo that the killing of a rioter by a theriff, juftice of peace, or con- 
ble, when he will refift and not fubmit to the arreft, feems to be no 
at common law, nor makes any forfeiture, for they do but 
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kills any of them, this is no felony, nor makes any forfeiture. 22 
fiz. 5. per Thorps adjudge per tout le councel. 
J New Biit. cap. 182, ps2 7* (a) See alfo G: 2 by 
ign ats p+ 39 romps 23 
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* “ 
Concerning the taking away of the life of man, by the courfe of law, 
or in execution of juftice. 


HTS kind of occifion of a man according to the laws of the 

kingdom and in execution thereof ought not to be numbered in 

the rank of crimes, for it is the execution of juftice, without which 

there were no living, and murders, bnrglaries, and all capital crimes 
would be as frequent and common, as petit trefpaffes and batteries. - 

The taking away of the jife, therefore, of a malefaétor according — 
to law by fentence of the judge, and by the fheriff or other minifter 
. of juftice purfuant to fuch fentence, is not only an act of neceflity, 

\but of duty, not only excufable, but commendable, where ‘the law 
requires it. 

But becaufe there are fome cautions and confiderations in sivbd 
this matter, I have added it to the clofe of this tite of L cP 
homicide. 

Regularly it is not lawful for any man to take away the life of 
another, tho a great malefadtor, without evident neceffity, (whereof 
before,) or without due procefs of law, for the deliberate, uncom- 
pelled extrajudicial killing of a perfon attaint of treafon, felony, or 
murder, or in a premunire, tho upon the {core of their being fuch, is 
murder. (a) : 

Therefore it is neceffary, 1. That he, that gives fentence of death 
againft a malefator, be authorized by lawful commiffion or charter, 
or by prefcription to have cognizance of the caufe. 2. That hethag: 
executes fuch fentence be authorized to make fuch execution, other 
wile it will be murder or manflaughter, or at leaft a great ae j 
n the judge that fentenceth, or in the minifter that executeth. 

* I. As touching the authority of the judge, I fhall not at large di 

courfe the jurifdiction of the judges or courts in this place; it — . 
more proper hereafier ; but hall ion only fome things, that sy 5 
be feafonable for this place. + idee 

If he that gives judgment of death againft a perfon, hath no com 
miffi on at all, if fentence of death be Communal to Re. Sere 3 


(4) Coron, 203. 








hein. ok it is executed Saioitingy it is murder im him that 
commands i it to be executed, for it was coram non judice. 
ie ue _ Ifa commiffion of the peace iffue, this extends not,to tregfon, nei- 
“ther can juftices of peace hear and determine all treafons by force of 
this commifiion, for it extends only to felonies, (tho fome treafons 
are by att of parliament limited to their cognizance, as hath been 
before obferved) if they take an indi€tment of treafon, and try and 
i give judgment upon the party, this is moft certainly erroneous, and 
|| poffibly avoidable by plea, but I do not think it makes the juftices 
: s guilty of murder in commanding the execution of fuch,fentence, for 
they were not without fome colour of proceeding therein, becaufe all 
. ~»treafon is felony, tho it be more, and the king may, if he pleafes, 
proceed againft a traitor for felony; and antiently a pardon 
Ls] of all felonies difcharged fome treafons. 1 E 3. Charter de 
y EPardin 13. 22. Affix. 49. Co. P. C C. p- 15. but it is a great mifprifion, 
». in fach juftices. 
bs oe. The juftices of the common pleas cannot hold plea upon an indict- 
ati ment or appeal in capital caufes, it will be at leaft erroneous, if not 
»  oidable by plea; butif they hold plea in appeal of death by writ, and 
‘> give judgment therein for the party to be hanged, which is executed 
i ,aecordingly, I think it isan error, gnd a great mifprifion in them, 
nae “but not felony, becaufe they had colour to hold plea thereof by an 
Ree Mtiginal writ out of the chancery under the great feal. 
pes é Upon the fame reafop I take it, that if there be a writ fent to the 
a “theriff, efchetor, or 4 B. and C. to hear and determine felonies, 
fd whereas it ought to be acommiffion, 42 Afiz. 12, 15. and they pro- 
“4s * eted thereupon to a judgment and execution in cafe of felony, it is a 
mifprifion, but I think it makes not the judge nor executioner 
Ity of murder; the fame law I take to be in Lacie’s cafe, quod vide 
o. P. C. p..48. 5 Co. Rep. 106. @ Conflable’s cafe. ‘The commifii- 
ers upon. the ftatute of 28 H. 8. had given judgment of death 
nit him that {truck at fea, and the party died at land ; and the 
; e law I take to be, where he that hath the franchife of Infangthief, 
be gives judgment of death againft a felon.not within his jurifdiction. 
~ 2 R. 310. d. the cafe of the abbot of Crowland; it might be a caufe 
of a feizure of the liberty, but makes.not the fteward guilty of murder. 
rae “And what I have faid of a proceeding in capitals without the firict 
er of their commiffion may be faid of the like Fae where, 
















A commiffion ol gankcaetety iffues to A. B. fc. they'fit’ 1 
and forget to adjourn their commiffion, or the clerk copula n 
the adjournment, 2 felony is committed the next day, and’ they p 
ceed in feffions, and take an indictment, and give judgment of 
againft the malefaétor, this judgment is erroneous, and thetlerk uw 
affizes fhall never be permitted to amend the record, and enter an ad- 
journment, this judgment is erroneous, and fhall be reverfed; but 
it makes not the judges guilty of murder or homicide, thon 
_ftri€tnefs of law their commiffion was determined by the firft (se) 

* day’ s feffion without adjournment. 

King Fames iffued out feveral commiffions of gaol- delivery a \ 
the juftices went their circuit, the king died, yet they proceeded, and — 
before notice of the king’s death condemned and executed many pri 
foners; it is held thefe proceedings were good, and the commiffions — 

\ ftood till notice of the king’s death, AZ. 3 Car.C: BR. Six Ree 
Crew's cafe (6), tho, in ftriCtnefs of law, their commiffions were dé= 
termined by the king’s death ; but fuppofe they were both in laweand 
fat determined, the judgments that happened upon feffions: 
after the king’s death would be erroneous, but the judges sab 
been criminal in commanding the execution of their fentence before’ i 
notice; for if ignorantia juris doth in fome cafes excufe apa + 
much more doth ignorantia faéit. i 

If a commiffion of gaol-delivery iffue to.4. B. and C. in s he oupll 
of D. and afterward a fecond commiffion of gaol-deli¥ery in thefame~ 
county iffue to E. F. and G. and there is notice given to the former 
commiffioners, but no feffion by virtue of the fecond coi 
whereupon the former proceed notwithftanding that notice in pays, 

(as conceiving it infufficient, unlefs either a writ of Sali 
been fent them, or ar leaft a feffion by the fecond commiffion) and 
they proceed in cafes capital, this:makes them not guilty of ee : 
34 Affiz. 8. becaufe tho the fecond commitiion be effectual for ¢ 
cit proceed without any actual revocation by Superfedeas, or othe eo 
~~ wife of the former, yet the former is not actually determined, | , 
Superfedcas or a feffion by virtue of the fecond commiffion, upon a0 a 
extrajudicial notice, or a notice im pays, the firft commiffioners ti 
if they pleafe, forbear any further feffion, but they are not bound to 
take notice of rumours and reporss ; the nie Somat 
26 Eliz. Moore 333. 5 £. 4 
“s 4) Cre. Car 9. ‘ 
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ie fin the time of peace s‘commiffion iffue’ to-exercife martial law,. 
Ee ~ and fuch commiffioners condemn any of the king’s fubjects (not being 
ve lifted under the military power), this is without all queftion 
* ate * se mifprifion, and an erroneous proceeding, and accord- 
ingly: ‘adjudged in parliament in the cafe of the earl of Lancafter, Parl. 
gli rere lade quo fupra, p. 344. 
And in that cafe the exercife of martial law in point of death in 
e 2 ‘time of peace is declared murder. Co. P. C. p. 52. 
ae ‘But fuppofe they be lifted under a general or lieutenant of the _ 
i king's appointment under the great feal, and modelled into the form 
_» .and-difcipline of an army, either in garrifon or without, yet as long as 
lot it is tempus pacis in this kingdom, they cannot be proceeded againit 
hak ‘@8 to lofs of life by martial law; and the fame for mariners that are 
within the body of the kingdom, but their mifdemeanors, at leat if 
 @apital, areto be punifhed according to the fettled laws of the king- 
_. dom, 8 Car. cap.1. the petition of right; yea, and it feems as to 
mariners and foldiers at fea, when in actual fervice in the king’s thips, 
they ought notto be put to death by martial law, unlefs it be actually 
‘mtime of hoftility; and this appears by the ftatute of 28 H. 8. that 
fettled a commiffion to proceed criminally in cafes of treafon and 
felony, and by the late act of 13 Car. 2. cap. 9. fettling fpecial orders 
under pain of death by act of parliament (c) ; but indeed, for crimes 
Committed upofi the high fea, the admiral had at common law a jurif- 
| ‘diGion even utko deathy fecundum leges maritimas; but this was a dif- 
| ferent thing from martial law. 
| \Aind this appears alfo by the flatute of 13 R. 2. cap. 2. the conftable 
‘and marthal, who ate the judices ordinarii in cafes belonging to the 
mc martial law, are yet thereby declared to have no jurifdiion within 
_ the realm, but. of things that touch war, which cannot be difcuffed 
nor determined by the common law, 
lt mutt therefore be atime of war, that muft give exercife to their 
at leaft in cafes of life. - 
And thus far concerning the judicial fentence of death, where and 
1 it is homicide criminally, and when not. 
» Now afew words concerning the officer executing fuch. fen- 
ped wmbare endiwhen het culpable in 4 doing. 
















aa this appears alfo Been thean- fertion, 3 Geo. multos 
ute ‘for punilhing mutiny or de~ sia i ated et, 
Wherefoever 
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Wherefocver:the Judgelinth jutifdi@ion of the ee: ibis 
executing his fentence is not culpable, tho the judge: err in 
judgment, but if the judge have no manner of jurifdiction inthe 
the officer is not altogether excufable, if he execute the fentence: - 

In the great courts of juftice, as ‘of oyer and terminer, ol datias 
apd of the peace, regularly, the theriff of the county, or thofe that — 
he fubftitutes, as under-fheriff, gaoler, or executioner, are the ordi+ 
nary minifters in execution of malefactors, and they,are to purfue the 

_ fentence of the court, and therefore, 1. If he vary.from the judg 
ment, as where the judgment is to be hanged, if he behead the 
party, it is held murder (@). 2. It muft be done by the proper offis 
cer, viz. the fheriff or his fubftitute, if another doth it of |his onal 
head, it is held murder: wide Co. P. C. p. 52. : ‘ 

The ufe heretofore was, and regularly fhould be fo fill, nee ¢ 

\ fentence of death be given by the lord high fteward. a warrant under 
the {cal of the lord fleward, ond.’ in his name fhould iffue for the ex- ae 
ecution, and the like by three at leaft of the commiffioners of ayer and. ie 

terminer, where fentence of death is given by them. Co. P. C.\p, $1, 4 

But ufe hath obtaind otherwife before commiffioners of ‘ 
very, forthere is no warrant under the feal of the juftices for execus ie 
tion, but only a brief abftract.or calendar left with the theriff or, 
gaoler; and | remember Mr Juftice Rolle would never fubfcribe a 
calendar, but after judgment given would command the theriff in 
court to do’execution, and for not doing it, he fined Varney the ~ 
riff of Warwick/hire 2000 4. 

If a prifoner be removed into the king’s bench by Habeas ee N 
Corpus, or taken upon an indi€tment of felony in AZiddlefex, [ $3 
and be committed to the marfhal, and upon his arraignment be found 
guilty, and hath judgment to dic, the court may fend the perfonto — 
Newgate, and command the fheriff of Middlefex to do execution, i 
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(d) Of this opinion was-alfo lord Cokey 

0 P. C. p. 52. 2114 notwithftanding jt 
had been praétifed otherwife in fome in- 
ftlances, as in the cafe of queen Ann Boleyn, 
and queen Katherine Howard, in the tame 
of Henry VIII, the duke of Somerfet in the 
time of Edward VI. and the lord Audley 
in the time of Charles I. upon the wae 
of which cafes the lady Alice Li 
headed oe treafon x Fac. 11. fee 5 State 
Tr. Vol, 1 

So in the by ee g Afhton, 19 Fan. 1690. 
at the Old Baily, (State Tr, Vol, LV. p. 483+) 
and Matrbequ: the printer, Ocfob. 30, 1719+ 


Ffe a 





at the Old-Baily, who were beth 

for high treafon, and were hanged 

were dead, without any quarterin, 

heading, altho this was not only 

from, bus contrary to the or oan 

treafon, which orders, that they 

hanged, but not till they are dead : 

lord Coke fays in the place above-m 
‘udicandurm tien non exemplis 5 ax a; 
eed, fince isthe warrant for 

the ci why id feem_ ca yi 

execution, is not purfaaut to f 

judgment, is unwarrantable. 


































, and the court ire ore tenus, or by their order, com- 
iff of Afiddle/ex to be affifting, but the entry upon the 
to be, Et preceptum eff marefeallo, &c. quod faciat execu- 
iculo incumbente ; and thus it was done H. 24 Car. 2. upon 
tion of murder committed in Kent upon a trial at the king’s 
Y bench bar, upon fearch and producing of many antient and late pre- 
eodents, for regularly, he that is the immediate minifter of the court, 
to make execution, and fuch. is the marfhal to the court of 
$ bench, efpecially where the .perfons are committed to his 
poe and this is done without any writ, but only by the command 
} court ore tenus. 
: thus far concerning the death or killing of a man, where it is 
ot, and wheve it is punithable, and the feveral degrees thereof. 
sere tii anette ot i upto 
din Pembrokefoire in Walcs : fee who was executed in Middlejex for a factin 


tl of Fitz-Patrick and Brodway, Fijjex. 
FTA, p..374, who were execu- 


mes Folter. 267« 
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Of larciny, and its kinds. 


he 


fe ib “LTHO the offenfes of burglary and arfon are of an higher 
A nature than latciny, yet becaufe there be fome things that fall 

* the eonfideration of larciny, that are neceflary to be known 
vioully to the confideration of burglary, &c. I thall begin with this. 
cin " oritheft; under the various laws of feveral countries, hath 
nder various degrees of punifment: in fome countries the 
Was triple or fourfold reftitution, as among the Fews (a), 
deportation or banithment, or condemning to feveral em- 

nang Bi Romans. (b) 


fs ; 
a reer» oo ileigra'p nn 









And im England, in antient time, thé punifhment of theft 
fixed or fettled, and altho Hoveden and Simon Dunelmenjis' 3 
that firmiffima lege fatuit Henricus primus, quod fures latrocinio depres 
henfi fufpendantur; yet in the time of Henry I. they were otherwife.. 
punithed ; quod vide apud Selden. Fur. Ang. p. 83. But the fame © 


\ Mews, touching the punithinent of grand larciny with death, feems ta sl 


A portavit in cafe of dead chattles, cepit & abduxit in cafe of a h 


have been fixed and fettled ever fince the time of Henry Il. and 
Braéion, that wrote in the time of Henry IIL. takes it asa thing fetiled — 
Zand commonly practifed in his time: vide ipfan. Lids TU. ae 82.” 
p. 51. be (*) af pipaic 
"Now touching the kinds of larcinies ies are two, wiz. cic 
ple larciny, or larciny accompanied with violence or putting in fear — 
which is called robbery. Kh 6 
Simple larciny or theft is of two kinds, wiz, EP: 
Grand larciny, when it is abeve the value of twelve-pence. a Te . i 
Petit larciny, when only of the value of twelve-pence, orundery 
The nature of the offenfe is the fame in both, but the, degrees of “ 
their punifhment differ, as fhall be faid. 5 eta a 
And therefore what is faid concerning grand larciny here is soa} a 
applicable to petitlarciny, except as to the point of punifhment, L 
for the punifhment of grand lar¢iny is death and lofs of goods, thepu- : | 
oifhment of petitlarciny is lofs of goods and whipping, but not 
Simple larciny is defined by Bragion (¢) and Britton (d) to be "3 
fraudulenta contraétatio rei aliene cum aninio furandi invito domina, \, 
cujus res illa fuerit : by my lord Coke to be the felonious and ed i 
taking and carrying away by any man or woman of the mere nal fe 
goods ofanother, neither from the perfon, nor by night, in the houfe 
of the owner. Co. P, C. p. 107, vay 
I hall purfue his method in that chapter with fuch sdiidonesd yy 
fhall be requifite. 
’ The indictment runs vi & armis felonic? furatus fuit, cepit 

















ecpit & effugavit in cafe of theep, cows, Ge. wherein the id 
felonice furatus fuit, cept, are effential to the crime. _ hex 

This defcription gives us thefe heads of inquiry. ; : 

1. Whata taking. 2, ee ee away. 3. What a clo- 
nious taking and carrying away. 4. What the perfonal go 
bier aaa é. What or who may be faid 
a a 
ees 7 he): Rati, 
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ie ent confidered. 
ay ‘What fhall be faid a taking, 


bass, ndi, this is no felony ; the like of other goods (6 eh 
Be Gre p- 107. 28 Eliz. Butler’s cafe. 
beg * So if a man deliver goods to a carrier to carry to Dover, he car- 
them away, it is no felony; but if the carrier have a bale or 
trunk with goods deliverd to him, and he break the bale or 
Bes] trunk, and take and carry away the goods anime furandi, 
if he carry the whole pack to the place appointed, and then carry 
“away, animo furandi, this is a felonious taking by the book of 
'E. 4 9. Co. P.C. p. 107. 
~ But that muft be intended, when he carries them to the place, and 
ers or lays them down, for then his poffeffion by the firft deli- 
is determined, and the taking afterwards is a new taking: vide 
A744. 
Cheng the ftatute of 21 H. 8. cap. 7. ifa man had deliverd goods 
his fervant to keep or carry for him, and he carrieth them away 
0 » furandi, this had not been felony (/), but by that ftatute it is 
meen, if of the value of forty {hillings ; but the -offender fhall 
this dey have his clergy (g); but yet if an apprentice (/) doth 
, or if aman deliver a bond to his fervant to receive money, or 
_ diver him goods to ‘fell, and he accordingly fells and receives 
a “the money, and carries it away animo ae this is spina ah 953 





v% Ys this is not felony at common law, becaufe 4. had it by 
ery; nor by the ftatute, becaufe he had it not by the asia. 
ui! after or miftrefs. Dait. cap. 102.(i) - ‘ 


) Upon this Ring de bsoda open 
ty to carry the things out of the houfe, &e. 
ired elfewhere, then it is not telony. 

(g) By 27 H.8 cap. 17.Clergy was taken 
oul oth. & M. away, reftored againby 1 E. 6. cap. 32. 
itis decerel to be nak and agai taken away by 12 dam cap. 7. 

is was ¥ difputed point (fee 3 . from offenfes committed in any dwelling, 
4 reafon the itatute of houfe oy out-houfe, excepting in the cafe of 

was mudeto fettle the doub t’ apprentices under the age of fifteen years... 

a! law ifor in the before- . (4) The ftature alfo excepts all fervants 
aaa is faid to. within the age of eighteen years, this a, 
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he A ap delivers a horfe to B. to ride to D. and return, and he rides 
: » fara 


Ps 


mafter’s poffeffion ; but if he be intrufted \.. 


. wos inset - art . which was sepestaty the general wordsof © 
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A. delivers the key of his chamber to B. who unlocks the’ 
ber, and takes the goods of 4, animo furandi, this is felony, ‘b 
the goods were not deliver'd to him, but taken by him. 13 E. 4. 
He, that hath the care of another’s goods hath not the pof- 506 
fefion of them, and therefore may, “by This felonious oad ] 
4. shezaling of them, be guilty of felony; as the bute’ that hath the 
charge of the mafter’s plate; the fhepherd that hath the ¢harge of 
his mafter’s theep. 3 H. 7. 12. b. 21 H. 7.15. a. Co. Ps C, p. 102. 
/ The like law for hin that takes a piece of plate fer-before him to 
drink in a tavern, &'c. for he hath only a liberty to ufe, not a pof- 
feffion by delivery. 13 E. 4. 9. * 


And fo it is of an apprentice, that felonioufly embezzels “ 
mafter’s goods or money out of his fhop, it is felony. Dai. cap. 102.° 


If 4. comes to B. and by a falfé meflage or token receives money — 


of him, and carries it away, it is no felony, but a_ cheat punifhable 
























by indiétment at common awe, or upon the ftatute of 33 &e . a 
1. by fetting in the pillory. v 


If 4. finds the purfe of B. in the highway, and salen it siti, a 


it away, and hath all the circumftances that may prove it to be | 
anime furandi, as denying it or fecreting it, yet it is not felony ; 
like, in cafe of taking of a wreck or treafure-trove. 22, Aft 99. ot 
a waif or ftray. 

But yet this taking of trea/ure-trove, waif, or ftray matt be wales - 
the party that takes them, really believes them to be fuch, and colours 
not a felonious taking under fuch a pretenfe, for then mht finn 
would cover his felony with that pretenfe. 

Where a man’s goods are in fuch a place, where oitinsi ’ 
are or may be lawfully placed, and a perfon takes them anima 
randi, it is felony, and the pretenfe of finding mut not excuf 

If a man’s horfe be going in his ground, or upon his ¢ 

d he takes it animo furandi, it is no finding, but a felony. 

J So itis if the horfe ftray into a neighbour's ground or comm 
isfelony in him that fo takes him ; but if the owner of the gr 
takes it damage feafant, or the lord feifes it as a ftray, tho perchance 
he hath no title fo to do, this is not ae anima, and there 
cannot be felony. 

If the fheep of 4, ftray fort the flock: fit into the ck 
of B. sar B. ive them along with his flock, or 
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maiter laid it there, it is felony ; but then the cizcumftances muft be 
pregnant, otherwife i it may be reafonably interpreted to be a bare 
g, hecaule an unufual place for fuch a depo/itwmn. 
a dob gn to fieal the horfe of B. enters a plaint of replexin 
erift’s court for the horfe, and gets him deliver’d to him, and 
rides him away; this is taking and ftealing, becaufe done in 
udem legis (k) P.15 Eliz. B. R. Co. P.C. p. 108. 
BY fai fn hath amind to get the goods of B. into his poffeffion, privately 
delivers an ejeétment, and obtains judgment againft a cafual eje€tor, 
anil thereby gets ‘poffeflion, and takes the goods, if it were animo 
\\ furandiy, itis lacciny. 
If. A. Mteals the horfe of B. and afterwards delivers it to ©. who 
| was mo party to the firft ftealing, and C. rides away with it anime 
wand, yet Ci is uo felon to B. becaule tho the horfe was ftolen 
B. yet it was ftole by 4. and not by C. for C. non cepit, neither 
is : i felon to 4. for he bad it by his delivery. 
‘Buif 4. fteals the horfe of B. and after C. fteals the fame herfe 
from sin this cafe C. isa felon both as to 4. and as to B. for by the 
thy 4. B. loft not the property,enor, in law, the poffeffion of 
or other goods, and therefore in that cafe C, may he appeal’d 
ony by B. or indiéted of felony, quod cepit & a/portavit the 
eof B.4 H. 71. 5. b 13 E.4. 4. b. 
‘that js the reafon, that if 4. fteals the goods of B. in the 
‘of C.-and carries them into the county of D. 4. may be in- 
for larejny in the county of D. for the continuance of the af- 
)) Portation isa new caption ; but if-he be indicted of robbery, 
ig,muit be in the county of C. where the force and putting in 
de quo pofiea. 4 H, 7. 5. b. 
the words of the indi€tment are not only crpit, but cepit & ay 
, or abduxit or effugavit. 
comes into the clofe of B. and takes his horfe with an intent 
shim, and before he gets out of the clolc is apprehended, 
felonious taking and carrying away, and is larceny. Co. P. 
Pe Juftice Dalifon’s reports. 
’ f lodges inan inn, and takes the fheets of the bed with 
1 them, Se caries them out-of hie sabe na 
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% P.C. p. 108. nee it was ruled 16 Car. 2. B. Ry —_ " 
a {pecial verdi& found in Cambridgefhire (1), 4. comes into the dwel- ty 
jing-houfe of B. nobody being there, and breaks open a cheftand © 
\tabas-eut goods to the value of five fhillings, and lays them on the | 
floor of the ame room, and is apprehended before he can remoye them 
he was indi€ted upon the ftatute, and oufted of his clergy by the ad+ 
we of all the judges, except one ; for the taking out of the cheft was! 
felony by the common law, and the ftatute of 39 Eliz. cap. 15, ale 
ters not the felony, but oufts only the clergy. Ex libro Bridgeman. © } 
A. hath his keys tied to tbh firings of his purfe, B.a cut-purfe ~ 
takes his purfe with money in itout of bis pocket, but the keys, which _ 
were hanged to his purfe ftrings, hanged in his pocket, # takes Bs; 
with his purfe in his hand, but te ftring hanged to his pocket ‘by ‘h 
the keys, it was ruled this was no felony, for the keys and purfe * 
ftrings hanged in the pocket of 4. whereby 4. had ftill in law the ~ 
pofleffion of his purfe, fo that /icet cepit non afportavit, 40 Blix. Wile if 
\infon’s cafe cited MZ. 8. Fac. C. B.(m) , nd 
IIL. As it is cepit and afportavit, fo it muft be felonicé or anima fu- 
randi, otherwife it is not felony,’ for it is the mind that makes: the 
taking of another's goods to be a felony, or a bare trefpafs only 
but becaufe the intention and mind are fecret, the intention muft be® 
judged by the circumftances of the fact, and«ho thefe cir- ’ 
cumftances are various, and may fometimes deceive, yet [ ies” 
regularly and ordinarily thefe circumftances following dire& in ard 
cafe. ce 
If A. thinking he hath a title to the horfe of B. feifeth it as his. 
own, or fuppofing that B. holds of him diftrains the horfe of B. wi sa 
out caufe, this regularly makes it no felony, but a trefpafs, becaufe 
, is a pretenfe of title ; but yet this may be but a trick to colour 
felony, and the ordinary difcovery of a felonious intent js, if. 
party doth it fecretly, or being charged with the goods denies i, 
If 4. takes away the goods of B. openly before him or other-p ‘ 
fons, (otherwife than by apparent robbery) this carries with it am. 
evidence ig of a trefpafs, becaufe done je a in psi J 
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Ree et atideneini aie ws his. plow-firings in the field, and B, 

de + (ewinigend in the fame field ufeth it, and having done, either re- 

- tumneth»them to the place where they were, or acquaints B. with it, 

ieenrw erg but at moft a trefpafs. 

“lf A.and B. being neighbours, and 4. having an horfe on the 
‘common, and B. having cattle there, that he cannot nd} / 
j takes up the horfe of 4. and rides about to find his cattle, and having 
; done, turns off the horfe again in the common, this is no felony, 
oe fo paetat moft a trefpafs. \, 

So if my fervant, without my privity, takes my horfe, and rides 
abroad ten or twelve miles about his own occafions, and returns again, 
‘it isno felony, but if in his journey he fells my horfe, as his own, 
this i is declarative of his firft taking to be felonious, and animo furandi. 

“a +.» But in cafes of larciny the variety of circumftances is fo great, and 
pe »» the complications thereof fo mingled, that it is impoffible to prefcribe 
kr 
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all the circumftances evidencing a felonious intent, or the contrary, 
"but the fame mutft be lefi to the due and attentive confideration of 
Es \ the. judge and jury, wherein the beft rule is, ix dudiis, rather to 
| + incline to acquittal than conviction. 
~ «HV, It muft be of goods perfonal, for otherwife no felony can be 
| eommitted by taking them. c 
fe Hf 1, Therefore of chattles real no felony can be comand, 
‘ oie io). and theretore the taking away of a ward cannot be felony» 
r of a box or cheft of charters, that concern land. 10 E. 4 
bila) 
-@.,.Neither can larciny be committed of things, that adhere to the 
Ne frechold, as trees, grafs, buthes, hedges, ftones or lead of a houfe, 

















itted by Stealing of them, for they are perfonal goods. 18 H. 8. an 5 
ie Se Coron. 119. ‘a 


Nor tan felony be committed of ” ee me &e. 

notes, pr ether writings, that are by 4 Geo. 11, cap, 32. it is 

curttic: for debs becaufe ‘they ps feisey to a ae rip, cut, or break with 
value seu en eae ‘which - intent to Res ay ed iron bar, iron gate, 


we Ped iron railor fixed to an or 

b ry mie, we ecasl a Be. 4 pope . by eens thereunto ane 
be ; ery perfon, who thall be ai 

or es seg or fhall buy or Anand a 
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«pins siesea AeA woreda ok ach Whe 
jor fever it, and after about an hour’s time, or fo, come and fetch it 
away, this hath been held felony, beeaufe the a& is not continuated » 
but interpolated, and in that interval the property lodgeth in the right — 
owner as a chattel, and fo it was agreed by the court of king’s bench ~ 
torCar}. upon an indiétment for ftealing the lead of Vefiminfier- 
Abbey. Dalt. cap. 103. p. 166. (p) 

3. Neither of corn ftanding upon the ground, for tho it be a chat- 
#1 perfonal, and goes to the executor, yet it favours of the realty, 
while it ftands fo. Co. P.C. p. 109. 

4. Larciny cannot be committed of fuch things, whereof no-man * 4 
bath any determinate property, )tho the things themfelves are capable “ 
of property, as “of treajure trove, or wreck till feized, tho he, that 
hath them in point of franchife, may have a fpecial action againft 
him, that takes them. ra 

5. Larciny cannot be comsnitted of things, that are fere naturay 
unreclaimed, and nudlius in bonis, as of deer or conics, tho in 2 
a park or warren, fith in a river or pond, wild-fowl, wild LS 11 
fwans, pheafants, \ 

But if any of thefe are kild, larciny may be committed of ie 
or fkins, becaufe now they are uader propriety. 

Of domeftic cattle, as fheep, oxen, horfes, &c. or of domeftic ‘ove, 
as hens, ducks, geefe, &c. and of their eggs, larciny may be come- 
mitted, for they are under propriety, and ferve for food. 

Of thofe beafts or birds, that are fere naturd, but reclaimed and 
made tame or domeftic, or ferve for food, larciny may be committed, 
as deer, conies, pheafants, partridges, but,then it mult be, when he, i 
that fteals them, knows them to be tame, ar fo of reclaimed hawks, 
and likewife of the young of fuch larciny may be committed, butof the 
young of thofe beafts or birds, that are fere natura, tho in’a pul: 
ya d tho the owner hath a kind of property rasione soci, privileges i 

potentia, yet larciny cannot be committed of them, as,of young — 
fawns in a park, young conies in a warren: of young pigeons in a 4 
dove-coat, fith in a trunk or net, larciny may be committed. 

Of young hawks in the neft larciny may be committed, but not.of a 
hawks eggs, but the takers are punithable by fine and imprifonment _ 
Womshatiagainatat He. oe SED ot 8. - 12. a oh iy 
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nalcvationg 
bi “oF vila fan, nor of their young, larciny cannot be conithitted, 
but if they be made tame and domeftic, or if they be marked and 
_ pinioned, it is felony to take them or their young. : 
~ Butitfeems, that if they be marked, and yet flying fwans, that range 
_ abroad out of ‘the precincts or royalty of the owner, it is not felony 
to kil and take them, becaufe they cannot be known to betong’tz 
rs any: thefe feveral inftances and differences may be colleéted from 
Ga. P.C. p. 109, 110. Dalt. cap. 103. (/), and 7 Co. Rep. 15. b. 
Cafe de Swans & libros ibi. aS 
6. Larciny cannot be committed in fome things, whereof 
: {5 12] the owner may have a lawful property, and fach whereupon 
he'may maintain an adtion of trefpaft. in refpeét of the bafenefs of 
their nature, as maftiffs, fpaniels, gray-hounds, blood-hounds, or of 
“ome things wild by nature, yet reclaimed by art or induftry, as bears, 
‘foxes, ferrets, &s'c. or their whelps, pr calves, becaufe, tho reclaimed, 
. they ferve not for food, but pleafure, and fo differ from pheafants, 
fwans, &e. made tame, which, tho wild by nature, ferve for food. 
ns "Only of the reclaimed hawk, in refpect of the noblenefs of its 
je) Mature and ufe for princes and great men, larciny may be committed, 
‘#f the party know it be reclaimed. 
V. What fhall be faid the perfoulal goods of any perfon, or of an- 
‘ shee perfon. 
* Every indi€tment of larciny ought to fuppofe the goods ftolen to 
vas be the goods of fomebbdy, 
ey An indi€tment of larciny of the goods cuju/dam ignoti is good, for 
it it is. at the king's fuit, and tho the owner be not known, the felony 
0 












_ mult be punifhed. 91 H. 6. Enditement 12. 

» And yet 10 H. 6. Enditement 9. an indi&tment, quod A. verberavit 
whe and 20 jacks pretii 20s. felonice cepit, held good without fhewing 
whofe they were. 

» But an indi®ment of # that he is communis latro without thew 4 
ilar what he ftole, is not good. 22 Afiz. 73. = 
An indiGtment, that bona domiis ed eccle lefie rae vacationis, or 


“a man fical bells, or other goods belonging to a church, sia 
ted, quid feloniet, Be. cepit bona parochianorum de B. M. 34 
Eliz, B. R, Ses, aod Green verfas ie Ch, and yet 
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‘felony. A. 2 Eliz. More n.67.p.19. 








an aétion of erefpats lies for the dinchviewen i in. fuch, Sales qware 
bona & catalla parochianorum in euftodid Jud, or in cufiodid A. Beprace 
decefforum fuorum gardianorum ecelefs ofte cepit 8 afportavit ad = 
parochianorum. T. 36 Eliz. B. R. Method and Barfoot. Dyer 99. » 

If 4. have a fpecial property in goods, as by pledge, or a eae 
wears, and the goods be ftolen, they muft be re in the indie’ 
ment the goods of 4, fs 

If 4. bail goods to B. to keep for hint or to carry we ‘ 
bam, and B. be robbed of them, the felon may be indicted 5 31 
for larciny of the goods of 4. or B. and it is good cither way, for 
the property is ftill in 4. yet B. hath the poffeffion, and is" charge- 
able to 4. if the goods be ftolen} and hath the property againft we the 
world but 4. itty 

4. is indiGted, that he ftole ihe goods of B. and it appears in’ ‘the 
indi€tment, that B. was a feme covert at the time, the indiétment is 
naught, for they are the goods of her hufband, and fo if &.. be ins | ey 
diéted for ftealing the goods of B. and upon the evidence itappears, ~ 
that B, had neither intereft nor poffeffion in the goods, or was a feme — ra 
covert, the party ought to be Aequitted, but then he may be prefently 
indicted de novo for ftealing the goods of the hufband or true pros 
prietor ; and fo it once happened wdbefore me at Ayle/oury 1667. im the 
cafe of Emes, who was convicted and executed upon a fecond ite 
dictment. en 

Regularly a man cannot commit felony of the goods, wheres he 
hath a property. 

If 4. and B. be joint-tenants or tenants in common of onthe.” 
and 4. takes the horfe, poffibly animo furandi, yet this is not felony, wa 
becaufe one tenant in common taking the whole doth but what by 
law he may do, Pate 

Yet if 4. take away the trees of B. and cuit them into paiiieg Pane 

take them away, and it cannot be felony ; fo if 4. take the cloth | 
Te. and make it into a doublet, B. may take it, and. it er 
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. If A. take the hay or corn of B. and mingles it; with his oma hig 
er cock, or if 4. take the cloth of B. and embroider it with filk op 
gold, B, may retake the whole heap of corn, or cock of hay;,or gars 
ment and embroidery alfo, and it is no felony, nor 
trefpats. Ay a Din, B. R. Popham hs 5 oi. 





LU Wiki ite eae de aS Bi a CAN ie ata te 


i eit A Selb goede shi ‘tab Acesterslalinie fel fteals the 
am goods from B. with defign probably to charge him for them in an 
 a@tion of detinue, this is felony ; gad vedo Hi, 6. 43. a. Co. P. C. 
© p.110. Stamf. P.C. p. 26. av 
Phe wife cannot commit felony of the goods of her hufband, for 

ie they are one perfon in law, 21 H. 6. Corone 455. Co. P.L, 
i A. . bu p- 110. and therefore, if fhe take or fteal the goods of her 

— Iufband, and deliver them to 2. who knowing it, carries them 
away, this feems no felony in B. for it is taken, gva/i by the confeyt 
| of her hufband (1), yet trefpafs lies againft B. for fuch taking, for 
5 it is'a trefpafs, but in favorem vite it fhall not be adjudged a felony, 
i) and fo Ltake the law to be, notwitaftanding the various opinions. 

te ~ Dalt. cap. 104. p. 268, 269. ex lediu:a Cooke. (x) 
he -» But if the hufband deliver goods to B. and the wife had taken them 
we fy felonioufly from B. this had been felony i in the wife, Dalt. cap. 104. 
Ley p» 268. for if the hufband himfelf had-taken them felonioufly from B. 

“Gt had been felony, as hath been faid; but then it muft in both cafes 
vet Bea taking animo furandi. 
tigahmg But if a man take away another man’s wife againft her will cum 
wry Bonis viri, that is felony bythe ftatute of Weftm. 2. cap. 34. which 
faith, Habeat rex fettam de bonis fic afportatis (y), 13 Affix. 6. But 
\W he) Gf it be by the confent of the wife, tho againft the confent of the huf- 
 ®4 Band, it feems to be no felony, but a trefpa(s, for it cannot be'a felony 
effen the man, unlefs it he a felony in the woman, ewho confented to it, 
Affiz. 6. but Dalton thinks it felony, ubi /upra. 
pore’ ~ Nét.in fome cafes the principal agent may be excufed from felony, 
ied yethe, that is principal in the fecond degree, may be guilty, as 
aS man put a child of feven years to take goods, and bring them to 
; ee he carry them away, the child is not guilty = reafon of 
Yo yet it is felony in the other. 























inift ation committed, it is felony, and the goods fhall be fappofd 
be bona epifcopi de D. ordinary of the diocefe, and if he made B. 
exeeutor, the goods fhall’ be fuppofed cna B. tho he hath not 
ed the will, and they need not fhew {pecially their title as ordi« 
or executor, becaufe it is of their own Araneta in which 


ativcats $e. ped lias abedearee, ‘amed. - Dalton xbi ‘ 
thinks i¢ would be felony, for ari, TS prs i , 
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ercion of her hufband. 27 Affix. 40. it 






cafe a gencral indigtment as a vel a8 geoeralisBlinm of alae 
without naming themfelves executor or ordinary, and fo for an ade 
miniftrator. ‘aig td 

But if fervants in the houfe imbezzle their mafter’s goods after hig 
deceafe, this feems not to be felony at common ‘law, but only trefpafs, ay 
hecaufe the goods were guodammodo in their cuftody; and therefore” 4 
remedy is provided by the ftatute of 33 Hi. 6. cap. 1. that if ahey ap- 
pear not upon proclamation, they fhall be attaint of felony, but if they 
appear, they fhall anfwer for it as a trefpafs. iow 4 
” But an indi&ment, quod invenit hominem mortuum, €8 felonicd fier . ~ 
ratus fuit duas tunicas without faying de bonis & catallis of the exes 
cutor or ordinary, is not good, and therefore the party was difchatgedy 
11 R. 2. Enditement 27. & 

4. digged up a dead body out of the grave, and ftole his fhroudy 
and buried him again, this is reported by Mr. Dadton, cap. 103. ps 2660 — 
to be no felony, but a mifdemeanr, for which the party was whipte. ¥ 
And accordingly I have feen it reported to be held 16 Fac..in Note. * 
tingham’s cafe (z), quia nullius in bonis, but fee Co. P.C. p. 1Qeit 
Haine’s cafe (a) ruled by the \dvice of all the judges to be felonyy — 
and in the indi€tment the goods fhall be fuppofed the goods of thet 
executor, adminiftrator, or ordinary. ‘ 

But it is held, that if 4. put a winding-fheet upon the dead Mtr 
of B, and after his burial a thief digs up the carcafe and fleals the 
theet, he may be indicted for felony de bonis &, catallis A. becaufe it, 
transferd no property to a dead man. 12 Co. Rep. 112. ae Tia 

VI. I come to the fixth confideration, who may be fai perfom. A 
committing larciny, but of this I have at large treated before eap. By j 
&c. and therefore fhall fay but little here. Be 

An infant under the age of difcretion regularly cannot be Bre a 
larciny, viz. under fourteen years, unlefs it appears by crcumianenn: 7 4 
thgtte hath a difcretion more than the law prefumes. gl aD 

A madman, zon compos, or lunatic in the times of ‘his i ey 
nacy cannot commit larciny, but ought to be found riot guilty 4 rer 
upon due evidence thereof. Mi pan Le 

A feme covert alone may be guilty of larciny, if ao without com ‘a 






















‘oned by Dalton in Ni Baie, is ‘aggre 
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it bath g iaiy hose chica, dat the enn‘ 68 
latciny jointly with her hufband, becaufe prefumed to be done by 
coercion of her hufband. Vide Dalt. cap. 104. (b) Stamf. P.C. foi. 
By 26.8 a. & Libros iti. 

a is But this I take to be only a prefumption till the contrary appear, 
: ‘for T have alwa ays thought, that if upon the evidence it can clearly. 
ga that the wife was not drawn to it by her hufband, but that the 
was the principal actor and- inciter of it, fhe is guilty as welt as the 
ie hufband, but fabitur prajumptio, doncc probetur in contrarium, neither 
ee is the book of 2 E. 3. Corone 160. to the contrary, but in the book of 
& 21 Affiz. 40. where the was indicted alone, inquiry was made, whe- 
; ~ ther it-were by coercion of the hufband. 
ry _ . And therefore, if 4. and B. his wif?’ be indiéted by thefe names of 
Kirciny, the indictment is not void, for the hufband may be convicted, 
tho the wife be acquitted upon the peefeasption of her hufband’s co- 
 Cercion. | 
by ca Again, the hufband may be acquitted, and the wife fund 4 to have 
; Naone the felony alone, for every indictment is feveral in law; or again, 
th * tho primé facie the wife caunot be guijy of larciny, no nor of burg- 
$ lary, where the hufband is party in the fact, (tho the may be guilty 
sah murder or manflanghter jointly, with her ees) and therefore 
























think the circumftances may be fuch, that the wife may be as well 

guilty i in larciny or burglary, as her hufband. 

If a feryant commit felony by the coercion of his mafler, yet it 

Fe am the fervant, tho it excufe the wife, as is before faid, 
the wife is infeperably /ub potefate viri, but it is not fo with a 

nt, for as he is not bound to obey his mafler’s unlawful commands, 

she may recover damages for any wrong done him by his mafter. 
bap. 104. p. 269% (¢) 


am Ly "hawk, 229 40 244. and Fofter 7g, 193, 124, 6.08. 
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CHAP. XLIV¥. 


Concerning the diverfities of grand larcinies among them/felves in relam 
tion to clergy. 


LTHO the punifhment of all grand larciny by the law is death 

a (a), yet in relation to clergy, which is a kind of relaxation of 

the feverity of the judgment of the law, there is difference made by 
ais of parliament between fome larcinies and others. 

By the antient privilege of the clergy, and by the confirmation and 
fpecial conceffion of the ftatfite of 25 E. 3. cap. 4. the benefit of 
clergy was to be allowd in all treafons and felonies touching othier 
perfons than the king himfelf and his royal majefty. 

Therefore as well in grand larciny, as in other felonies, clergy is 
to be allowd, where it is not to be taken away by fome fubfequent 
act of parliament. 

And in all thofe cafes, fie it is fo taken away, the indiétment 
of fuch larciny or other felony muft bring the cafe within the parti- 
cular provifion of thofe ftatutes, svhich in fuch cafes takes away cler- 
gy, otherwife it is to be allowd, tho upon the evidence it may fall out, 
that the truth of the fact appears to be fuch, as is within the {pecial 
provifion of thofe ftatutes, that fo take awayeclergy. 

The ftatutes therefore, that take away clergy in fome particular 
larcinies, are thefe that follow: 

I. By the ftatute of 23 H. 8. cap. 1. “ All perfons found guilty. 
“* of robbing any church or chapel, or other holy places, or of réb+ 
“ bing any perfon in his dwelling-houfe, the owner or dweller of the 
* fame houfe, his wife, children or fervants then being within, and 
*¢ Mut in fear and dread by the fame, or for robbing any per- 

‘© fon in or near the high-way, and thofe, that are found [518] i 

“ guilty of abetting, procuring, helping, or counfelling thereof, are 

“ exempt from the benefit of clergy, except fuch as are in the order 

* of fub-deacon.” ines 
But upon this ftatute, tho there muft be a ftealing of goods, there _ 
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“need not be an a@ual breaking (), for the ftealing i in the houfe, and 
putting the dweller, his wife or fervants in fear, is robbery. 
‘This ftatute extended only to a conviction by verdict or confeffion, 
but the ftatute“of 25 H. 8. cap. 3. extended it to a ftanding mute, or 
_ Challenging of above the number of twenty, or not direétly anfwer- 
dng, and alfo in cafe of an arraignment of a prifoner for a felony by 
bringing the goods he ftole into one county, where he had firft ftolen 
© the goods in a foreign county, in one of thofe manners mentiond ig 
the ftatute of 23 H. 8. it gave power to the juflices, upon examina- * 
tion of the fact, to put the prifoner from his clergy, but herein thefe 
things are obfervable: 1. It did not give power of examination, 
where the prifoner confeffed the felopy, but where he put himfelf 
upon his trial. 2. ‘Thefe examinations need not be recorded. 3. It 
‘did not extend only to thofe cafes, where the prifoner was to be 
oufted of his clergy by force of thecfatute of 23 H. 8. and not to 
other cafes, where he was to be oufted of his clergy by any fubfe- 
quent ftatute, and therefore upon a robbery in a dwelling-houfe, where 
the owner, his wife or fervants were within, ¢ and not put in fear, he 
could not be outted of his clergy by examination in a foreign county 
upon the flatute of 25 H. 8. Ander/. Rep. n. 158. p. 114. Co. P. bi, 
cap. 82. p. 113. 
- And therefore it was ruled in one Cole’s cafe, a woman broke a 
Gersiting-houte i in Kent in the day-time, none being there, and took 
aah “away goods above the value of five fhillings, and under the value of 
ten fhillings, and carried the goods into Su/ex, where fhe 
f 9] was indited of larciny, and upon examination it appeard 
‘fhe had broke the houfe, and took the goods xt /upra, being above 
- five fhillings and under ten fhillings, and the jury found accordingly, 
© and the was burut in the hand, and difcharged, for a man in fuch a 
i cafe fhould have had his clergy in the county of Su/fex, becaufe tho 
 the'ftatute of 39 Flix. cap. 15, take away clergy in the proper countyy 
yet the ftatute of 25 H. 8. as to examination and taking away clergy 
wa foreign county extends only to felonies put out of clergy by 24 
8. or 5 “ 6 E. 6. cap. 10. coram domine Bridgman in Suffex ex 


a 









robbing a church church or mange is oufted of ee ioe in all 
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HISTORIA PLACITORUM CORONA. 5 
Again, the ftatutes of 23 H. 8. and 25 H. 8. did put acceffaries 
before in fuch cafes from the benefit of their clergy, as well as the ee 
principals, but as to that they are repeald by 1 E. 6. cap. 12. A 
But by the ftatute of 1 E. 6. cap. 12. tho the ftatute of 23 Hig, 
be re-enaéted as to the principals in the cafes before mentiond, and 
alfo in cafes of breaking houfes to the intent to fteal, (any perfon bee 
ing therein, and put in fear) if convict by verdict or confeffion, or 
{tanding mute, and not dire&tly anfwering, yet it hath this general 
* claufe, and in all other cafes offenders shall have benefit of their clergy, 
therefore by this act thefe changes were wrought. 
. In the cafes, where clergy was excluded by this act, there is no 
~ ing for perfons in holy orders. 
. It repeald the flatute of 25 H. 8. cap. 3. as to examination in 
a oe county, and for that reafon the ftatute of 5 & 6 E. 6. caps 
10. was made, whereby that flatute was revived, and ftands now in 
force in every article thereof. “a % 

3. It reftored clergy to acceffuries before in all thofe cafes, wherein ae 
they were oufted of clergy b\ 23 and 25 H. $. and therefore the fta-~ 
tute of 4 & 5 Ph. & MM. cap. 4. was made, whereby acceflaries before © 
in murder, or robbery in any dw ‘elling-houfe, or in or near the high- ~ 
ways, are oufted of clergy upon convidtion, outlawry, ftanding mute, 
or challenging above twenty, or not directly anfwering. 

So that the ftatutes of 23 and 25 H. 8. ftand at this day in force” 
with this addition, that perfons in holy orders ftand equally ‘| 
exempt from the benefit of clergy with others by the ftatute [s oj ie 
of 1 £. 6. as to cafes within that ftatute. , 

But if only a ftranger were in the houfe, and neither the owner, <a 
his wife, children or fervants, this gives no dicharge of clergy by the. ‘ mi: 
ftatute of 23 H. 8. and therefore there was provifion in that cafe by 
the.enfuing ftatute. 

II. But the ftatute of 1 E. 6. cap. 12. breaking of any hil by. 
night or by day, any perfon being in the houfe or put in fear, ifit =~ 
were with an intent to fteal, tho nothing be ftolen, a principal was _ ‘] 
excluded from clergy in all cafes, except outlawry and a hehe 6 
above twenty. ie 

And alfo in a foreign county, yet if upon examination it’ be a 
found, he is oufted of clergy by the ftatute of 5 & 6 E. 6. hice Oo 
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